New York Phonograpk Co.) 
vs. In Equity 
National Phonograph Co. 


Memorandum of argument for 

defendant, New York, May 31, 1904. 
(U.S. Circuit Court. Southern 
District of New York) 


- eee ee ee ae ee 


Raymond R. Wile 
_ Research Library , 


United States Circuit Court, 


Southern District of New York. 


NEW YORK PHONOGRAPH COMPANY, 
oan -* Complainant, 
US. In Eguiry. 


NATIONAL PHONOGRAPH COMPANY, 


Peat) 


WILLIAM. PELZER, 


Defendant. 


Memorandum of Argument for Defendant. a s 


ROBINSON, BIDDLE & WARD, 
Solicitors for Defendant, 


QL. BUCKINGHAM, 
(C. M. HOUGH, 


FRANK L,. DYER, so es 3 nO ee. 


_ Of Counsel. 


\ 
c G. Burcoyns, Walker-and Centre Streets, N. Y. ty 
) 
7 ‘ 
\ q 
pa 
ca) 
7 =Ab 
Ee) 
au 
: al 
4p 


r LY: 
w@eaymond R. Wile 
Research Library 


a . 
2 . 
pee . 
4 
ga 
a: 
Ata 
Bq ik 
> ie) 
7 * 
re 
af 
‘ 
e 
5 
A 
F. 
a 
z: 
a . 
—g 
q 
Ly, 
, 


1, 
2. 


3. 


4. 


5. 


‘ 


INDEX. 


Statement of the case. wich gudpebaniniay diserean 


Edison, the inventor or 3 the alichebeng tiie develop- 
ment and failure for commercial purposes..............000. 


The development of the phonograph for amusement 
purposes and its success in that field... sae enewanacsene anstue 


Mr. Edison’s preparation to stnicsecitieaitelaee and sell the 
phonograph. Thesale to da and sacle 
plan of conducting the business... sdb ueyeasnecabe’ saaers euses 

The complainant company, New York Vienna Com- 
pany, and its two ee virtual ee 
in 1892... ished 


Virtual insolvency of the ‘New ve or rk Co moony 4 in 1892. bes 


6. The suspension agreement giving the North American 


q 


Company the right to conduet the phonograph business 
was adopted because, at that time, the local companies 
had demonstrated their inability to successfully do it. 


After the expiration of the suspension agreement com- 
plainant did not, would not, and could not resume the 
phonograph business...... dcSead saederincwcndicnenesiazaes dab socsbevenvapeeosaeoas 


Fahnestock shows that the New York Company was incapable 
Of TERUNANG OUSNER UN 1896 cc cen saws xe, masmomemeasae 
The New York Company's total inactivity after the expira- 
tion of the suspension agreement, July 1, 1895, Letters and 
ante to Dyer and BdaOts. oac05-qasntenenedaconnnmne 


PAGR 


16 


18 


20 
22 


31 


37 


Complainant's attempts to contradict Dyer vividly show ' 


New York Company's inactivity prior to 1898 -..---..--- 


- According to complainants, their first substantial adi of 


resuming business was in 1898..-------.---------4---- 
Complainants say they never thought of selling their vighis 
to Edwons * Babiony Fs scocccsm cm esemaneces a cesiweka 
The plan to reorganize the New York Company, following 
ING CSIRO DIOP. ces nathan tt axis cenes Seemrsins bhedis 
Failure of the reorganization plan, and the abandonment of 
tha COMPARY «<n a:00cin dash onitw Re A ere eee o 


48 


50 


Fond R. Wile 


* Research Library _ 


CE Re ae eee Ey See) 


a ee SS ee eee ee 
r bi 


ll 


8. The so-called extended license. The price paid for it by 
the New York Company and the failure of considera« 
tion. The right to such license forfeited by the with- 
holding of stock. The surreptitious taking of the ex- 
tended license subsequent to the bringing of this suit. 


The two license terms—The money consideration for the first 
and the stock consideration for the second as shownby the 
URN a ein eto raid ai aI ined einen ocr ei Tisha 

Failure of consideration for the second term owing to com- 
PRES CURING a ems em ik wi wim sseaied wisn mh 

The New York Company's refusal to deliver and transfer 

- us stock. Complainant had no title when suit was brought 

There was no delivery of stock, constructive or otherwise, and 
certainly no transfer within the requirements of the escrow 

The contract rescinded by the withholding of stock and by 
complainant's refusal to resume the phonograph business 
after the expiration of the suspension agreement..-----. _ 


9 By whom and the circumstances under which this suit 
was brought and is prosecuted. The New York Com- 
pany defunct when suit was brought and so recognized. 
The abandonment of the company by Fahnestock, 
Haines and Lewis, and their reappearance........ ... a ane 


The four instigators of this sutt ....-.2--..-.sseccoos,o-0 
Why Andem was blacklisted ...---.- ee ee 
, Andem and the Cincinnati Convention ...-..---+--------- 
Co-operation of Andem and Easton.....--+--------+----- 
The difficulties of Mr. Camp's position as solintlar and 

CONRREL FOF COMPLAMN ONE weicwinwnnnca caw ee dt washes edaees 
Rehabilitation of the New York Company ......---.------- 
President Funston and his stock speculations—the stock 

TON ERG on 3. nce- ek ie aie Racicnci cele SoMa the le Mince 
Fuhnestock,; Haines and Lewis return to the company ------ 
Fahnestock, Lewis and Haines’ valuation of the stock------ 


PAGE 


54 


54 


60 


63 


70 


72 


75 
75 
76 
17 
TT 


79 
79 


80 
82 
83 


10. The so-called exclusive rights of complainant were de--: 


stroyed, not by the invasions of the National Phono- 
graph Company, but by the invasions of the American 
Graphophone en ad and its ees the Columbia 


Phonograph Company............ ass citsettie aibiig: Brdeeened: 
Andem’s allegations of invasions in 1 1896 ee eee ee 
| Edison wished to repel the invasions of the Gr aphophone 

\ COMPANY Sanaa tpi nendeetehs JoacuseSusetsursscasou 
How the Graphophone Company become a competitor. Its 

‘piracies and invasions..-....-- (ehemeacos cums wodeee exe 


85 
85 


86 


88 


Raymond R. Wile 


esearch L1orar 


aA 


aa 


; 
2 
d 
is 


Pe = Pe re eee ete 


11. 


Ill 


The graphophone invasions in New York began in 1892... - 
Early invasions by the Graphophone Company shown by 
Camp’s answer in the Ilelm suit...2....-------------- 
Invasions by the Graphophone Company otherwise shown by 
MP COND sans save k ott oem eeesee ewatecdmeneueeeees 
Andem’s pretended iqnorance of the graphophone invasions . - 
Andem’s disloyalty to his own company by assisting Easton 
and the Graphophone Company. .---------.----------- 


The conspiracy charge against Mr. Edison wholly unsus- 
tained by the proofs. The testimony of Andem, 
Fahnestock and Haines with all of their bias disposes 
of these charges. His extraordinary eftorts to develop 

. the phonograph business. His uncompensated efforts 
in behalf of the North American and the Licensee 
Companies ... 


The charge that Mr. Eilison withheld improvements. J uciet ae 
The charges that Mr. Edison sought to destroy the North 

American and local companies. ...---------..---------- 
The failure of the phonograph business and its cause. .-.-- 


The North American's loss of the graphophone interest. --- 
Edison's attempt to save the North American Company ; its 
large indebtedness to him_---- ec te ah ws cad 
Lombard’s false representations that the North American 
Company was doing a prosperous business in the early 
SEE FOF Signe bev nann ineeececowexanian 


_ The North American Company was then selling its prop- 


a 


erty at half price to raise money..----------.--------- 
Lombard’s complaint that Edison had made improvements 
without authority. He next complains that improvements 
were not promptly furnished....------.-----.------- 
Lombard says Edison was not the author of the suspension 
agreement, and that tt was adopted for good and suffictent 
PE ac cemenyy een emnanmetnneten Rastubes t 
Lombara’s contradictory testimony is in effect that Edison 
was doing his utmost to improve the phonograph..-...--- 
Lombard well knew of Edison's efforts to save the North 
American Company, but has carefully suppressed such 
FOC te hmrela asain sine satiate al ca as ilar aa ince cei 
Etlison’s activity in improving the phonograph is shown by 
the large patent list. that saiaeiniries have offered in evi- 
GH ssoi cies wih inn mi kidenabbewane er ee 


PAGE 


90 


92 


94 
94 


96 


98 
98 


100 
101 
105 


105 


lil 


112 


113 


123 


fi tar 


drond R. Wile 


“Research Library 


SiSu J 


RE: id be een RED 


Se Me og ee DOPE eS 


Iv 


‘ PAEG 
No one will say that Edison was not trying to help the North ~ ' 
American and local companies a a 125 
Two inconsistent defenses —The invasion of territory and the 
withholding Of tvEentiONs ..accemnccdenise ionen amas enn 126 
What Andem says while thinking only of the withholding of 
improvements 2 ..-.- iD aceatide ts nals dotomenlwasa owas 128 
Andem's difficulty in naming improvements that were with- 
ROA se sinicscrsissa secon meitonitaisois tru ia as Grips sisson ily wala wii ad 129 


Andem does not now bélieve that the apring motor is as good 
as the battery type ; and he should not blame Edison for 
once having entertained that view...4 .0.-------------- 133 
The complaint that the local companies had been ruined by 
the invasion of their territory controverts the charge that 


Eilison had withheld improvements Loamwomesaudnemcda 136 
During Edison's presidency the local companies were well 
treated by the North American: Company ....--.---- t 138° 


Neither Fahnestock nor Haines believes that Mr. Edison in- 


12 


tended to injure the phonograph companies........---2- 189 
The failure of the North American Company was due to the 

failure of the local companies and the graphophone inva- 

sions, and not lo Hdison......--- Se as 1 Se eee 142 


The condition of the phonograph business in the spring 
_ of 1896, and why the complainant company was un- 


willing to re-enter the field... at 145 
The National: Company began the phonograph ‘hasinese 4 in 
1896 without a spring motor ...-.-------.------------ 145 
The National Company pays its selling agents more than the 
North American licenses allowed the local companies....- 147 
The National Company would much prefer one “responsible 
selling agent to the many it is now obliged to employ._..- 150 


In 1896 Mr. Edison and the National Company would have 

~ welcomed the New York Company'back to the phonograph 
OUNCE =< con wnne xothemetadaeste SS temt ican Seeded sie 150 

In 1896, the business was too unpromising to attract the New 

. York Company. The little that was done before 1899... 153 


‘ 


; PAGE 
13. The New York company had no license upon which it 


might sleep. Under its contract, the North American 
Company was empowered to do the business if the 
local company would not; and this right must SaRERS 

ae in the present owners of the Edison Patents.. wl BB 


The obligations of the New York Company to work "theip 
territory, and to make it profitable to the owners of the 
DO PUM iictancdaxicns a tedinchieentuin “wees teense 155 

The New York Company required no notice, under Section 10, 
that there was an unsupplied demand for phonographs in 


A POS cna nstintc ccnndinncncndeainndinaamm oes 157 

The New York Company has wholly forfeited its rights 
under Section 14 of the license contract._.-..-----..----- 159 

14. The provisions of the New York Company’s licenses are / j 

chiefly executory, and, as such, could not survive the a 
insolvency of the North American Company.......... denen - 162 

What complainants expect of the National Company --..-- 162, 

The covenants of the North American licenses could not. be ' 
carried out under present business conditions. .---------- 162 ; 

The agreement to handle phonographs and graphophones q 
$16 bY 8106 NUGAOTY senos sce ciccmnnccwnanta statin Ste sca 164 a 

The plan of sub-leasing alsc obsolete._...--------------- 165 5 


15. Complainant’s contention that their exclusive rights 
: under the North American licenses continued 
after March 26, 1903—complainants never acquired 
second-term licenses expiring March 26, 1903; nor 

have they exercised options for extensions beyond the 
original five-year terms, or for extensions beyond 


March: 26, 1908 is isvsiscsssiscesécscenss seeasos ited seeds cases’ ove 5, sescunmaeyensns 167 
» The original intention to extend the five- “year licenses ; but 
the options not exercised...2...2 ~--02 22-22. 0---ceae-= 167 
c An entirely new contract would have been necessary for an 
extension beyond March 26,.1903 ....-.-=-------------- 168 
Why complainant acquired no license for the period preced- 
Milly TROD: TL, TIE annie’ widen w ite Liisi 169 
The letier of June 18, 1903, of itself now defeats any pre- : 
- tended right of extension beyond March 26, 1903...---- 3 170 5 
Why complainant sought the license in 1902. Was tt 
sought merely G6 GA GERI F ox ccnmicambdianncbasienn 171 
Mr. Hicks’ views as to the large consideration paid by the q 
New York Company for its license.--..------.-------- 173 ‘ 
There was no existing license March 26, 1903, — which j 
£0 CNGVAFE AR CHANNON . ws cnewescuscendannsesscunanc 174 


~ be 
. ss 


a 


rer fond R. Wile 
Research Library 


ae i a 
“” 


: 
: 


16. 


VI 


Andem, Camp and others of complainants. have many times 
said that the North American licenses would expire March 


96, 1909. oon none nn ennnoecencen. acctencceecen-nao-s 174 
Judge Lacombe’s decision supports the view that, by. its in- 
activity, complainant had forfeited ils rights_..-.------- 180 


Judge Brown’s decision in the Rhode Island case. His 
view, if adopted in the present = would defeat com- 


plainants... 182 
Essential differences “between ‘the New ‘Eagland ent “Wew 
I CN tcc tin ni ills a Te al in 182 


The New England case not involved by any extension that 
may or may not have been forfeited. There was an existing 
term and the question was merely one of laches...---...- 183 

Judge Brown knew that the New England Company had a 
perfect title—The New York Company has no title...... 185 

The local companies received no rights through the sus- 
pension agreement that were irrevocable... ...---.---- 186 

Judge Brown held that the one thing of the North American 
license that might have survived—the patent license—had 
been lost by the fate of the New England Co. tv transact 
RII scicilines cuniecatinnasthics & ceesnagencieinenitenainnenotiaienganan 186. 

The once vested patent rights for which a large money con- 
sideration had been paid, had been forfeited under the pro- 


visions of Sections 10 and 1h...- ..-.----------2+----- 187 
The provision for an extension beyond March 26, 1903, 

ignored, although there was a previous existing term. ..-- 189 
Here, as in New York, the suspension agreement gave no title 

that was immune against forfeiture._.--.--.---------- 189 
The divers views of Messrs. Hicks and Camp upon the 

subject of laches in relation to this Case......... scceccceee sees 191 


Mr. Hicks’ views af laches, expressed in this case and his 
authorities, not adopted by Mr. Camp while acting as 


counsel for the American Graphophone Co..----.------+ 191 

. Mr. Hicks’ authorities only remotely applicable.....-..--- 192 
In the case at bar it was a destruction of consideration far 

more than laches that should have been considered__.-..-- 193. 
The laches of the case at bar as expressed by the complain- 

anis Fahnestock and Lewis. ......4 .2-.-0cecscccs coco 195 

Mr. Camp's authorities are appropriate........----.---- » 197 


. Mr, Camp in the Helm suit as defendant's counsel, and Mr. 


Hicks in the case at bar for complainants.......-.--.-- 198. 


PAGE ; 


fr ond R. Wile 


"Research Library 


r . 

7 « 
. s 
. 

Py e 

e's 
° . 
e 
> 

‘ 

a 

¥, . 


VII 


PAGE 
18. Complainant’s letters to the Central Trust Company and 
Winslow, Lanier & Company forbidding the delivery 
and transfer of their stock to Lippincott, The North 
American Company, or their representatives, a rescis- 

sion of whatever contract there may have been...... ...... 200 


The suspension agreement gave no contract right that was 


not subject to the right of rescission. .... --.-.---------- 200 
Only the ‘North American representatives could object to 

TOSOROW ees Sieh omin pa Shem emer nse Dewees tae 201 
Lincoln vs. Hinchman. Its striking applicability_..--.--- 202 


19. Authorities relating to the escrow under which the 
licenses and stock were held—The en kami of 


the licenses ............. «. 205 
Performance by y a  yrantes é is s indispensable fo a eee de- 
livery by the depositary of an escrow _.----.----.------ 205 


Performance by the New York Company was required as a 
condition precedent to delivery of the licenses by the 
ge ae ee ae eee ane 206 

An escrow contract is wholly defeated by an attempt to retain 
or regain (before performance) control of deeds or securi- 

TG AP ORE, ce ecrecnccccin westerly msierscnnipencs ance taisleaniae adn 209 

The depositary is a special agent of both parties, but his 
powers are limited to the exact conditions of the 
OST OW cima Someone eeeees Se Seema ween Se ede ln 210 


20. The position of the complainant; as shown by the argu- 
ments of its counsel upon the hearings in this and other 
cases on demurrer and upon the shaieaipei for a pre- 
liminary injunction herein.. GiSa GRA SERAES AnaWRiss Cencaeeesdavens 212 


21. The position of the sonptabenat as revealed by its bill of 
a and by the Pi ssh? adduced in its own 
behalf... swepseracave sean eadegecescesveneseserearcssees cesessoseee cosecsee GA 


22. The peter: edi letteattotie ive, kh Gated atl .. 219 


Reymond R. Wile 


~ Research Library 


« 


GO EDS Rig NET Tope Oy oe, SAN Nee Rap OE eI EMT 


Phe 


United States Circuit Court, 


SOUTHERN DISTRICT OF NEW YORK 


New York Pronoarapn Company, 
Complainant, 


vs. In Equity. 


NATIonAL PHonocraPy Company, 
Defendant. 


MEMORANDUM OF ARGUMENT FOR 
DEFENDANT. ; 


Statement of the Case. 


The charge is that Mr. Edison sold his phonograph 
inventions for a large price in 1888 to one Jesse H. 
Lippincott, who organized a parent concern, the North 
American Phonograph Company; that the latter, in 


turn, sold license rights to loca! or operating com- 


panies throughout the United States, among which 
was the New York Company, complainant herein; and 
that thereupon Mr. Edison connived at the destruc- 
tion of the North American and local companies, and, 
having accomplished this result, proceeded to reap the 


benefits of the prosperous business they had estab- 


lished. : 

The proofs are that Mr. Edison, from the first, did: 
his utmost to make the phonograph a commercial 
success. Indeed,;when he knew the North American 
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Company to be in a failing condition, he trusted it to 
the extent of four hundred and fifty thousand dollars, 
and in the end received upon this large claim only a 
dividend of eighteen per cent. And this he received 
only out of payments made by himself and the 
National Company as purchasers of the North 
American assets. 

The business of the North American Company was 
never prosperous, nor was that of the local companies 
more successful, from the fact that the phonograph, 
in the early days, was not sufficiently perfected for the 
work it was expected to do, while the business to be 
done was not commensurate with their capitalizations. 

‘The phonograph has since proved a commercial suc- 
cess, but not as a substitute for stenographers, the 
purpose for which it was originally intended. It has 
succeeded as an amusement apparatus; but even this 
success has been attained only in recent years. 

With one exception, the licenses to the local com- 

panies were granted for five years; and coupled with 
these grants was an option for 4 further period, or an 
extension, of approximately ten years. Amounts of 
cash aggregating $225,000 were paid for the New York 
licenses ; but these payments in no manner applied to 
the second or extended term ; the plan in all of these 
licenses, excepting the one for New England, having 
been to pay for the second term wholly by the capital 
stock of the company. 

Prior to the expiration of the five-year licenses, the 


expectations not only of the New York but other. 


local companies had been so far unrealized that it had 
become a question whether they would not then and 
there abandon the business. And to meet this emer- 
gency, a so-called suspension agreement was adopted 
hy most of the local companies, under which the North 
American Company temporarily undertook to conduct 
the phonograph business in the several territories. 
This, agreement went into force among the different 
companies, at various times between August, 1892 and 
January, 1894; but, in all these cases, the term ex- 
pired July 1, 1895. Mr. Edison was not the author 
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of this undertaking, although it received his approval 
and his support. He even accepted the presidency of 
the North American Company to give effect to the. 
plan if possible. But, clearly, the phonograph busi- 
ness was then past redemption; and, in August of 
1894, the North American affairs were put in the hands 
of the receiver, John R. Hardin. 

All who had accepted the suspension agreement 
were wholly excused from those obligations of activity 
that their licenses had imposed ; but under this release 
they were no less active than they otherwise would 
have been. In any event, they would have discon- 
tinued the business ; nor did any of them wish to re- 
sume after the suspension agreement had expired. 
Some did thereafter proceed to transact business in a 
small way; tut most of them seem to have done 
nothing after July 1, 1895. There was but one sub- 
stantial exception—the Columbia Phonograph Com- 
pany, which had been organized for the District of 
Columbia, Maryland and Delaware. But these results 
were in no sense the fault of Mr. Edison. As early as 
1892 the North American Company owed Mr. Edison 
and his manufacturing company, the “ Phonograph 
Works ”, $370,000, for manufacturing and experimental 
work done. $290,000 of this indebtedness had been 
incurred for the manufacture of phonographs and 
phonograph supplies, while nearly $80,000 of it was 
for experimental work. 

Mr. Edison’s attitude in all this matter is clearly 
seen in these transactions. Instead of pressing for 
payment, as he must have done but for his pride in 

_ the matter, the “ Phonograph Works,” at his direction, 
wnd at his expense, accepted $146,000 worth of North 
American bonds for its $290,000 claim ; while, for 
the experimental account, he accepted bonds, doliar 
for dollar, making in all 225. But this was not all : 
The North American, through Lippincott, still owed 
Mr. Edison $78,000, for which the stock of the Edison 
Phonograph Company was pledged as collateral. 


It is enough to Mr. Edison’s credit that he carried - 


these unavailable assets through the panic of 1893, 
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_ and until 1896, when he was awarded a small dividend 
upon them in the purchase of the North American. 


assets. If he had wished to destroy the North Ameri- 
can Company he would not have converted so handy an 
implement into these worthless bonds. 

' Mr. Edison, in selling his phonograph inventions, is 
said to have received $500,000 for the stock of the 


Edison Phonograph Company by whom they were then - 


owned; but, whatever the amount he received from 
Lippincott or the North American Company, we see 


from the settlement just noted that, as early as May, . 


1892, he had expended upon the venture substantially 
all or possibly more than he had hoped to receive ; 
and that at the time of the sale of the North American 
assets, he had also given eight years of his time, and, 
withal, had lost his patents. 

Through Mr. Edison, the assets of the North Ameri- 
can were purchased by the National Phonograph Com- 
pany, defendant herein, which had only shortly before 
been organized. It is charged that the National Com- 
pany is merely the successor of the North American ; 
and that, as such successor, it had no right to invade 


- the New York Company’s territory. But such rights 


as the New York Company had, it had purchased sub- 
ject to sections 10 and 14 of their licenses, which, 
fairly interpreted, meant that their territory was 
to be industriously and _ profitably covered; and 
that, if the territory were not so worked, the 
North American might proceed to fill all such unsup- 
plied demands for phonographs as were known to 
exist ; or, in case of default or insolvency of the local 


company, it might even evict the latter, take possession , 


of its property and plant, and conclude or continue the 
business as it saw fit. 

The license, under which the local company claims, 
gives that concern no greater right in the Edison pat- 
ents, now that they are owned by the National Com- 
pany, than the right which the North American Com- 
pany sold it. In other words, if the local company 
was vested with a license right which had survived the 
insulvency of the North American, and which the 
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North American’s misfortunes could not divest, that 
right is no more potent against the Edison patents in 
the hands of the National Company than if the North 
American had remained solvent and had continued to 
be their owner. The National Company has neither 
more nor less of an interest in those patents than the 
North American had to sell. And the National Com- 
pany, in taking up the phonograph business, under its 
present title in the Edison patents, has done so_merely 
in the exercise of those rights which must have con- 
tinued in the North American but for the latter’s in- 
solvency. 

But in no view of the case were the so-called exclu- 
sive rights of complainant more than nominally invaded 
by the National Company in 1896. These invasions 


were by another—the American Graphophone Com- 


pany, a concern which has been closely allied with 
these complainants. Lippincott, before the purchase 
of the Edison inventions, was already in the talking- 
machine field, as owner of the American Graphophone 
Company’s rights, a concern which had undertaken to 
build a modified form of phonograph, known as the 
graphophone. And in takivg the Edison interest he 
was obliged to promise that both should be impartially 
offered to the public, and that between phonograph 
and graphophone the customer should be left free to 
choose ; and, withal, it was understood that the im- 
provements of one should not be applied to the other. 
Mr. Edison (C. R. Exhibits, p. 122) says that Lippin- 
cott had paid $200,000 for stock of the American 
Graphophone Company, and that the North Ameri- 
can, after its organization, had expended $250,000 
for graphophones which proved to be wholly worth- 
less. And, as a consequence, Lippincott’s undertaking 
to handle the two side by side, and to impartially 
offer phonograph and graphophone alike to purchas- 
ers, became an impossibility, for the obvious reason 
that the public would not accept the graphophone. 
This turn of affairs, of course, forced the parties to a 
new arrangement, the essence of which was that the 
Graphophone Company should be paid a certain roy- 
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alty upon all phonographs and_ that only phonographs 
should thereafter be manufactured. This arrangement 
continued until Lippincott’s insolvency ; but when the 
royalty payments to the Graphophone Company were 
discontinued, the latter denied and abrogated its con- 
tract, and went forth'as an independent competitor. 
Mr. Edison says the North American Company con- 
tinued to do a phonograph business but that nothing 
was thereafter done with the graphophone until early in 
1893 (Edison Affidavit, C. R. Exhibit, p. 124, fol, 372), 
when 


“ The Graphophone Company resumed its man- 
ufacture, but instead of making the graphophone 
of its patents and such as it obligated itself by 
the contracts of 1888 to make, it made a grapho- 
phone embodying the principal features which I 
had put into the improved phonograph after the 
contracts of 1888, and which had been patented to 
me. The Graphophone Company began to sell 
these machines in competition with the phonograph 
and ignoring the contract obligations to the North 
American Phonograph Company, to the defend- 
ant, and to the numerous local phonograph com- 
panies.” 


Thus, not only did the North American Company 
lose, as an asset, the praphophone interest which had 
cost $450,000, but it found in the Graphophone Com- 
pany a formidable competitor. The Graphophone 
Company was not merely a competitor, but a bellig- 
erent pirate, it baving appropriated substantially all 
of Edison’s phonograph improvements. It was then 
that the invasion of the exclusive rights of the local 
companies began. And so far had the destruction of 
those rights proceeded by the spring of 1896, that it 


' was no longer possible to do a talking-machine busi- 


ness under that general plan of the North American 
licenses which contemplated the sub-leasing of ma- 
chines, at a yearly rental of $40 each. In fact, in 
1896 there remained but one way of doing a phono- 
graph business—by selling machines outright ‘and’ at 
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a price that theretofore would have been thought im- 
possible. , 

The National Company, when it came into the field 
in the spring of 1896, would ‘most gladly have entered 
upon some arrangement with the local companies, had 
the latter been willing to resume the phonograph 
business ; but this the local companies would not do. 
Indeed, the National would have recognized’ the New 
York Company as exclusive agent in this territory, or 
in any other capacity ; and it would have allowed the 
local company a larger percentage of profit than it ever 
received under its North American license had the 
latter been willing and competent to do the business. 
In fact, it is now, and all along has been paying its 


’ agents more than was allowed by the North American 


licenses. 

In New York, the local company merely wished to 
sell its rights to Mr. Edison or the National Company ; 
but the National Company wanted agents, and only 
agents. It would pay people to go into the business, 
but nothing to stay out. For the two years following 
the purchase of the North American assets, the Na- 
tional Company was chiefly occupied in hunting agents, 
and in devising a general business plan. Otherwise, 
its business was very small. During its first fiscal 
year, ending February 28, 1897, the National Com- 
pany manufactured for its trade throughout the world 
only 1239 phonographs, and no phonograph records 
at all. And doubtless of these 1239 phonographs 
which were distributed not only in all parts of the 
United States but in several European countries, the 
sales in the State of New York did not exceed 100 or 
200, against the many thousands that, in the same 
period, must have been sold by the Graphophone Com- 
pany. Yet this is the period during which the New 
York Company says its exclusive rights were destroyed 
by the invasions of the National Company. Andem, 


the chief instigator of this suit, even says that his — 


Ohio Company had been doing a very prosperous 
business up to 1896; but that, by reason of the in- 
vasious of the National Company his one million dollar 
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concern was obliged to sell all of its property in the 
fall 1897 for $1800, to escape possible loss. 

The New York Company in 1896 had neither money 
nor other property, aside from its license. It had no 
capital to resume the phonograph business, nor would 
it undertake to raise capital. 

The New York Company, at the expiration of the 
five year terms, was due to pay an amount of its 
capital stock, and only its stock, for the extension 
licenses. But in its condition of insolvency its stock 
was of no value, and the consideration which it was 
to pay for the licenses was wholly worthless. And 
not only this, but the New York Company would not 
deliver the stock. In October, 1894, it positively for- 
bade delivery of the worthless stock that had been 
issued as payment for the licenses under which it now 
claims; and this interdiction it continued until June 


20, 1902—seventeen months after this suit was com-. 


menced. And this it did notwithstanding the fact 
that the stock and licenses had been placed in escrow 
with the Central Trust Company, upon condition 
that those licenses should not become effective, or 
the property of the New York Company until the 
latter's stock had been delivered and transferred 
to the North American Company or its representatives. 

The New York Company’s letter of October 3, 1894, 
forbidding the delivery and transfer of the stock, ob- 
viously constituted a rescission of contract ; and, as 
such, the letter is accepted by the National Company, 
the present owner of the Edison Patents. The Na- 
tional Company wishes to hold its patents unimpaired 
by such license, and does not want complainants’ 
stock. 

In 1902 it seems to have occurred to complainant 
that it had brought suit without title, and that to cor- 
rect this error, it must obtain the license ; and, to this 
end, a written demand dated June 4, 1902, was made 
upon the Central Trust Company, but the latter, un- 
derstanding the conditions of the escrow, refused de- 
livery. But the Trust Company accommodatingly 
suggested a further letter ; and a letter dated June 20, 
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:1902, was sent, which purported to release the stock, 


whereupon the licenses were handed to complainant. 
But of this release, neither the North American, its 


. representatives, nor the National Company was ad- 
vised. In fact, this proceeding was wholly surrepti- 


tious ; and, withal, the stop-order of October 3, 1894, 
was renewed by a further letter of substantially the 
same purport, June 18, 1903. And the latter letter 
as the record shows, had remained in force up to a 
very recent time, and is probably in force to-day. 
Throughout, it has been a part of complainant’s 
program to show that the Narth American Company, 
at the time of its insolvency, and the local companies 
as well, were enjoying a period of comparative busi- 
ness prosperity. But this pretense is grossly false. 
The New York Company was virtually insolvent in 
1892, as we have shown through written records, the 


_ testimony of complainants themselves, and particu- 


larly by the testimony of Mr. William Fahnestock. 

It has been our first and most important duty to 
show that the New York Company was insolvent in 
1892, for, if such were. the case, it is obvious that com- 
plainant was not destroyed by or through the suspen- 
sion agreement, as charged in sections 9 and 10 of the 
bill.. Indeed, this consideration, in itself, should dis- 
pose of the conspiracy charges. 

Thomas R. Lombard, an important witness called by 
complainant, testifies to much that cannot fail to con- 
trovert the charge of conspiracy ; but his testimony is 


tainted throughout with an attempt to conceal the 


insolvent condition of the North American and the local 
companies. Lombard, however, fully acquits Mr. 


. Edison respecting the charge that the latter had, 


through the suspension agreement, attempted to de- 
stroy the North American or local companies. He 
even says that Mr. Edison was not the author of the 
suspension agreement. He even says the plan was 
devised not merely by himself and North American 
associates, but that they were assisted by officials of 
the local companies ; and, further, that it was adopted, 


: not to injure the-North American or local companies, 


be 
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but as a very necessary measure, and as one that was 
calculated to benefit the fortunes of the local com- J 
panies. The local companies, he says, were invading 
each other’s territory, and that from this cause a seri- . ‘ 
ous condition of affairs had arisen. And this was the 
remedy. 
Lombard pretends to say that phonograph improve- , . 
; ments were not furnished as promptly as the North 
American had hoped, while; in the same breath, he 
complains of a bill amounting to $68,598.29 which was 
rendered by Mr. Edison for experimental work done 
in making such improvements. He says they were ie 
quite “ panic-stricken” when the bill was received; i ° 
and particularly because Mr. Edison had incurred this 
expense without that authority from the North 
7 American Company which he should have had. 
4 Lombard’s inconsistencies are glaringly apparent 
q where he complains, first of the bill, and next that 
enough experimental work had not been done. The 
records show that, prior to the period of which he 
speaks, Mr. Edison had applied all of his resources and 
ingenuity to improve the phonograph, and that he had 
done an immense amount of experimental work 
in this connection. Complainants themselves have 
offered in evidence lists showing something like 
iy . one hundred patents and patent applications embody- 
: ing his work of this period. Indeed, while complaining 
of bills that had been incurred without authority, 
Lombard even says he resigned because a spring- | 
og motor apparatus had not been furnished. Subse- 
q quently the spring-motor was developed, but inde- 
ia pendently of Mr. Edison. Mr. Edison did not believe 
. the spring motor would suffice; and it is a question 
to-day with Andem (the chief complainant in this case) 
whether the old battery motor is not the better of the 
two; and he so testifies. 
Fahnestock and Haines, who wete the chief pro- 4 
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P motors and managers of the New York Company up to 
their resignations in 1899 and 1900, had been pointedly 
s asked whether they believed Mr. Edison had attempted } 
3 to injure the North American or the local companies ; 
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and they have categorically said that they have no 
such knowledge; and they virtually say that they do 
not believe such to have been the case. Nor in all 
this record is there one word in support of the charges 
of conspiracy and bad faith except as they are em- 
bodied in sections 8, 9, and 10 of the bill of complaint. 
No party in interest has been called as a witness who, 
under oath, has been willing to say that he believed 
such charges. 

With these charges disposed of, the case is reduced 
to this: Has the National Company, as owner of the 
Edison patents by purchase from the receiver of the 
North American Company, the right to use them as 
these patents might have been used by the North 
American under the conditions of sections 10 and 14 
of the licenses, had that company remained solvent ? 
And, again, what possible right has the New York 
Company under these licenses, in view of the fact that 
it would neither deliver its stock in payment for them, 
nor resume the business, whereby, and whereby alone, 
it might make its stock of substantial value as a con- 
sideration ? 

In New England, much of this inquiry has been 
adjudicated. In New England, however, there was 
one continuous license term for which an amount of 
money had been paid, which applied to each and every 
year of the fifteen, no less than to the first five. Under 
this license Judge CarPENTER, in 1896, decided that the 
New England Company had acquired specific property 
rights ; but, seven years later, when the New England 


_Company attempted to drive the Graphophone Com- 


pany and its agents from the New England territory, 
Judge Brown decided that the local company, by its 
omission to transact business for seyeral years while 
watching these invasions, had, under the terms of its 
license, forfeited those rights which otherwise it 
might have asserted. 

Complainant asserts that its license rights did not 
terminate with the first extension term, March 26, 
1903. But such right of option, for a further exten- 
sion, can amount to nothing. They never owned a 
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first extension ; or certainly not after the expiration of: 
s a the suspension agreement, or, for that matter, after the oa 
oy letter of October 3, 1894. 


At the date, March 26, 1903, there was no existing © . 
license upon which to engraft such an extension. And’ 
that this is the correct view of the case, is amply con- ; 


firmed by the many utterances of complainants to 
3 f which we have called attention. If there were such an , °° 
j option, it has not been exercised; but there was no 
such option. There was merely a suggestion in the 
original license amounting to this: If, in 1903, the 


a parties could agree upon the consideration to be paid, - - 
‘ eye . . 
a a and the many other necessary conditions of a further - =} 
te 4 license, then such a contract might be made. 
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EDISON, THE INVENTOR OF THE 
PHONOGRAPH—ITS DEVELOPMENT AND 
FAILURE FOR COMMERCIAL PURPOSES. 


That the phonograph, as a means for recording and 
reproducing speech, music and sound generally, was 
invented by Mr. Edison in 1877, abundantly appears 

_ from notices in cyclopedias, dictionaries and technical 
treatises for the past twenty years, of which the fol- 
lowing are examples : 

The Century Dictionary and Cyclopedia (1895) :—‘ Phono- 
graph.” * * * ‘A form of phonautograph, the invention of 
Thomas A. Edison, by means of which sounds are made to produce 
on a register permanent tracings, each having an individual character 
corresponding to the sound producing it. The sounds can be after- 
ward reproduced from the register.” * * * 

Cyclopedia of Useful Knowledge, p. 449:—‘‘ Phonograph. This 
is an instrument invented by Mr. Thomas A. Edison for recording, 
and reproducing speech, music, and sound generally. It is one of 
the most marvelous inventions of the age, and at the present time 
bids fair to become a leading feature in social, commercial, and 
scientific progress. In its earliest form, when introduced by its 
inventor to public notice in 1877, it consisted of an horizontal 
metal cylinder. * * * The surface of the cylinder, cut by a long 
spiral continuous groove, was enwrapped by a smooth sheet of tin- 
foil, on which the phonographic record was traced.” 


Whether in the next ten years Mr. Edison did much or. 
little to improve the phonograph, is unimportant to 
here inquire; the Patent Office records, however, show 
that prior to 1888 he was again upon this work, now 
trying to divert a marvelous invention from exhibition 
triumphs to paths of commercial utility (C. R. Ex- 
hibits, pp. 399-404). Meantime, others had come into 
the field with valuable improvements, among which: 
was the wax record. The wax record was already old 
with Edison ; but to this feature there were contribu- 
tions by others. A sharp point affixed to the vibrating: 
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diaphragm of the talking machine cut upon the 
stable surfaces of this material vocal records 
of a reproductive clearness, no less perfect 
than those indented upon the tin-foil sheets 
of 1877; and withal, these cylinders and disks 
might be preserved, mailed or otherwise transported, 
whereas the tin-foil records were difficult to 
handle. If once removed from the machine, upon 
which they were made, they could not easily be re- 
placed or thereafter practically used for reproductions. 
Broadly, the cutting or engraving of records upon wax 
cylinders, as distinguished from the plan of indenting 
them, was the invention of Bell and Taintor ; although 
even here honors have been divided among defini- 


‘tions of cutting, scraping and engraving. The wax 


cylinders were bulky; but even this form of record 
seemed to open the way to a wide adoption of the 
phonograph for stenographic work, and it was to this 
application that Mr. Edison here directed his attention 
—and this with unexampled vigor. To show the mag- 
nitude of their present claims, complainants have put 
in evidence lists showing nearly one hundred patents 
and patent applications of that early date for inven- 
tions which are addressed to the one purpose of bet- 
tering the phonograph for receiving and reproducing 
dictation (Complainant’s Exhibits, No’s. 114--124, pp. 
396-420). Nor does this large number include all of 
the patents which were applied for by him or his em- 
ployees, upon this subject, prior to 1693. But, for 
reasons that now seem obvious, the phonograph as 
an industrial enterprise proved unprofitable from 
the first. To this day the phonograph is used 
for dictation purposes by business houses, and 
by stenographers whose notes are first dictated to 
the machine and next transcribed by typewriting 
operators. But so limited is this field that it is per- 
haps safe to say that the phonograph would have 
ceased to exist as a standard of manufacture if it had 
not been extensively built as an amusement apparatus. 
In the early days of this business, the phonograph was 
still a captivating’: novelty, and, doubtless, for this 
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reason, it was adopted by many people who were 
wholly incapable of using it for dictation purposes. 
These people, who probably constituted a majority of 
its patrons, of course, promptly put it aside, or re- 
turnec it to the company, except as it may have been 
kept as acuriosity. Gottschalk (D. R. p. 196, Q. 27) 
says that for the first year their lease list was large, 
but that not twenty-five per cent. of the first year 
leases were renewed. What this business really 
amounted to is perhaps best seen from Schermerhorn’s 
deposition (D. R. p. 163, Q. 21). Here it is seen that 
for the successive years between 1896 and 1904 the 
total manufacture of these machines by the National 
Company was, 465 for 1896, 260 for 1897, 422 for 1898, 
270 for 1899, 44 for 1900, 66 for 1901, 277 for 1902 and 
1102 for 1903. These figures are significant in view of 
the fact that the manufacture for amusement purposes 
began with 774 for 1896 and increased to 112,049 for 
the year 1903. Or, as Schermerhorn here shows, 
340,533 spring-motor machines for amusement pur- 
poses were manufactured in these years as against 2906 
of the old form. . 
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THE DEVELOPMENT OF THE PHONO- 


GRAPH FOR AMUSEMENT PURPOSES. 


AND ITS SUCCESS IN THAT FIELD. 


From the first, the phonograph was profitably ap- 


‘plied to automatic slot machines, and it was chiefly 


from this source that the revenues of the phonograph 
companies were at first derived (C. R. pp. 605-7, 
Andem, Qs. 100-107). These earnings continued large 
while the phonograph was still a novelty, but they were 
by no means a sufficient source of income for so large 
a capitalization. As a commercial enterprise, the pho- 


‘nograph only became successful when the machines 


had been cheapened and made convenient to handle as 
an amusement apparatus. Of course, the old com- 
mercial machines were loud and clear, and were 


easily adapted to amusement purposes, and many - 


of them were so used; but this was not 
enough, for these machines were still pro- 
hibitively expensive. Improvements have been sup- 
plied in recent years to add to their clearness and loud- 
ness ; but it is not these improvements that has made 
the phonograph’s success. The phonograph as it 
existed in 1892 would have been good enough if it had 
been sufficiently cheap, and well adapted to rough 


usage. Andem has said it was then a good machine, , 


and that he now has one of that date to which he is 
much attached (C. R. p. 624, Qs. 180, 181); and he 


now maintains that the phonograph to this day is only. -- =. ~ 


seen at its best when run by the old and expensive 
battery motor (C. R. p. 630, Q. 234; D. R. p. 380, Q. 


_ 189). Mr. Edison, as late as 1896, believed that the 


spring motor, pow universally used, would not suffice, 
for at that date the National Company had no spring 
motor to supply to its customers (post, p. 145). But, as 
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Andem says, Edison has since changed his mind (D. . 
R. p. 3876, Q. 113), although he (Andem) adheres to bis 
original views (C. R. p. 631, Qs. 241-2). 

The chief improvements which have given the 
phonograph its present popularity are two (D. R. p. 
380, Andem Q. 137). The first is the spring motor, 
which, if imperfect, as Andem says (CO. R. p. 630), has 
made possible a machine which may be manufactured 
for six dollars (C. R. p. 631, Q. 243), and sold to the 
public for ten. But this improvement was not made 
by Mr. Edison, nor does he claim it as his. The first 
successful spring motor was made by the United States 
Phonograph Company of New Jersey, an independent 


‘concern, and it was from this company that the Na- 


tioual Company bought spring motors until late in 
1897 (C. R. p. 627, Andem, Qs. 203-205). The second 
is the moulded record, which, if, not cheaper to make, 
was in some respects a more perfect reproducer of 
sound, and was by far more uniform and durable. The 
moulding process is only cheaper where a great num- 
ber of duplicates is made from one master record (D. 
R. p. 168, Schermerhorn, Qs. 49-53).. 

The spring motor for commercial purposes, as 
Andem says, is probably inferior to the electric type; 
and, if so, it is not difficult to see why adoption of the 
spring motor was not encouraged. Originally, when 
but single springs were used, the speed and power of 
the motor rapidly diminished as the spring ran down; 
while, for dictation purposes, the operator was con- 
stantly interrupted by the work of rewinding. Nor 
need we wonder that the moulded record then received 


but little attention ; for the duplication of records, by 
moulding or otherwise, was not required for dictation . 


purposes. It is quite true that many musical records 


~ were made as early as 1894; and that a better and 


cheaper record was then desirable ; but the moulding 
of records presented a difficult problem, and one that 
has only been fully met within the last three years. 
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MR. EDISON’S PREPARATIONS TO MAN- 
UFACTURE AND SELL THE PHONO- 
GRAPH. ' THE SALE TO LIPPINCOTT, AND 
LIPPINCOTT’S PLAN OF CONDUCTING 
THE BUSINESS. 


Early in 1888 Mr. ‘Edison organized two companies, 


“The Edison Phonograph Works” and “The Edison — 


Phonograph Company”, the first to manufacture his 
phonograph inventions, and the second to hold and 
own his many patents and to prosecute, either directly 
or through sub-companies and agents, the business 
of selling and handling phouographs throughout 
the United States and Canada. But the stock 
of the latter company he forthwith sold to Jésse H. 
Lippincott, and with it the exclusive right to sell, lease 
and use his phonograph inventions throughout the 
United States and Canada. Lippincott was already 
in the talking-machine field, as virtual owner of the 
“‘ American Graphophone Company ”, a concern which 
had undertaken to manufacture a modified form of 
phonograph (the graphophone) under the Bell and 
Tainter patents of 1886; and this interest he had 
bought by contract of March 26, 1888 (C. R. Exhibits, 
p. 121, fols. 363-364; p. 179, fols. 535-536). But, 
having recognized that Edison’s patent position was 
controlling, and that, withal, the phonograph was 
likely to prove the better machine of the two, Lippin- 
cott secured the Edison interest upon the condition 
that the phonograph and graphophone should be inde- 
pendently handled side by side and that the two 
machines should be impartially offered to the public. 

_ The exclusive right to manufacture the phonograph 
was left in the Phonograph Works, while a like arrange- 
ment for the manufacture of the graphophone was 


« > 
Ld e 
4 ° 

3 ¢ 

t t 
« 4 
a . 

¢ s 

y e 
a » 
a e 
a a 


Raymond R. Wile 


ee WESCArCH ElOrdry 


? 
E 
P 
3 


POS 


ae a Resa 5 


oa 


WE SET SPER ATS 


say 


19 


made with the Graphophone Company; and thus 
equipped with exclusive rights to sell and lease the 
two machines, and with means for their manufacture, 
Lippincott proceeded to organize The North American 
Company with a capital stock of $6,600,000 whose 
purpose it was to organize local selling companies 
for the different states, it being a part 
of the general plan that each local company, for an 
amount of cash and a part of its capital stock, should 
acquire the exclusive right, in its particular territory, 
to “exploit” and conduct the phonograph business, 
either by leasing phonographs to customers at a yearly 
rental, or, at the election of the North American Com- 
pany, by selling machines outright at such reasonable 
price as the latter might fix. 

Pursuant to this plan, some thirty-two local com- 
panies were organized under contracts with the North 
American, which, in terms and conditions, varied but 
little. Under them all, machines which were leased to 
customers were to remain the property of the North 
American (C. R. Exhibits, p. 237, fol. 711; p. 268, fol. 
804 ; D. R. p. 470, fol. 47) ; and in all there were the 
Same provisions of forfeiture, foreclosure and eviction 
for the protection of the North American against the 
local company’s inability or insolvency (C. R. Exhibits, 


p- 245, fol. 734; p. 276, fol. 827; D. RB., p. 473, fol. _ 


65) ; and in all there was the same section, No. 10, em- 
powering the North American to independently enter 
the territory to meet such demands for phonographs as 
the local company had failed to supply (C. R. Exhibits, 
pp. 241, 272; D. R., p. 472), although some of the 
contracts were exceptional in important particulars, 
and, notably, that of the New England Company, 
which, unlike the others, granted an exclusive license 
for one, and only one, continuous term of a little less 
than fifteen years (D. R Exhibits, p. 469, fol. 42). In 
New York, and in all of the other States, a license for 
five years only was first granted, with an option which 
might or might not be exercised by the licensee com- 
pany for a second term of ten years. 
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THE COMPLAINANT COMPANY, NEW 
YORK PHONOGRAPH COMPANY, AND 
ITS TWO PREDECESSORS--ITS VIRTUAL . 
INSOLVENCY IN 1892. 


The New York Phonograph Company, complainant 
herein, is the second of that name and is a consolida- 
tion of two companies, (1) the Metropolitan Phono- 
graph Company, which was organized for the counties 
of New York, Westchester, Richmcend, Queens, Suf- 
folk, and Kings, in the State of New York, and (2), 
The New York Phonograph Company No. 1, which 
was organized for the remaining territory of the State. 
The Metropolitan had obtained an exclusive license 
from the North American Company, covering the five- 
year period between October 12, 1888, and October 12, 
1893, for which it paid one hundred thousand dollars. 
And for this consideration, not only did the Metro- 
politan Company acquire its five-year license under 
the rights and patents of the North American Com- 
pany, but it also acquired a right of option for the 
purchase of a further term, to expire March 26, 1903 
(C. R. Exhibits, p. 278); and upon the exercise of such 
option, it agreed to pay for the extended term two 
thousand five hundred shares of its capital stock, of a 
par value of $100 each (C. R. Exhibits, p. 279, fol. 
836). 

The five-year license of New York Company No. 1 
was acquired, not directly from the North American, 
but through John P. Haines ; and this license was for 
the five years between February 6, 1889 and February 
6, 1894, while the optional second term was shorter 
than that of the Metropolitan Company in that it was 
also limited to expire March 26, 1903 (C. R. Exhibits, 
pp. 246-7). Moreover, in the Haines’ contract, the 
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consideration for the five-year term was $125,000 ; but, 
like the Metropolitan Company, upon the exercise of 
its option for the extended term, New York Company 
No. l agreed to issue to the North American Com- 


pany, in payment therefor two thousand five hun- ° 


dred shares of its capital stock of a par value of $100 
each (C. R. Exhibits, pp. 247, 248). 

Provision for the license extensions was early made, 
and they, with the stock of the licensee companies, 
were placed in escrow with the Central Trust Company 
of New York, as depositary, to await the expiration of 
the five-year terms, and the performance by the parties 
of certain conditions therein named. 

The Metropolitan extension was executed June 23, 
1890, and deposited with the Central Trust Company 
July 18, 1890 (C. R. Exhibits, pp. 282-290) ; while, in 
case of the Haines’ extension, the dates of execution 


- and its delivery to the Trust Company were June 13° 


aud June 25, 1889, respectively (C. R. Exhibits, pp. 
252-259). The extension licenses also recited the de- 
livery of the stock to the Trust Company and named 
the conditions of the escrow, which, in substance, were 
that the licenses and stock should remain in the hands 
of the depositary to await the expiration of the five-year 
terms, when, without further notice, the stock should be 
delivered and transferred on the one hand, and the 
licenses on the other, to the respective parties. But, 
as will presently be seen, there has been no such de- 
livery or transfer of the stock. In fact, no such de- 
livery has been possible since October 3, 1894; nor 
were the license extensions either sought by or de- 
livered to complainant until long after this suit was 
brought ; and only since have the licenses been de- 
- livered to complainant through its fraud and the wrong- 
ful acts of the depositary (post pp. 66-70). 

By a letter written October 3, 1894, complainant or- 
dered the Central Trust Company to withhold delivery of 
such stock (post pp. 64, 65);-and by reason of this 
order, the stock, prior to June 20, 1902, was at all times 
withheld from the North American Company and _ its 
representatives. At that date, under pretense | of re- 
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‘leasing the stock, complainants secured possession of 


the licenses (post p. 68); but the order forbidding de- 
livery of the stock was renewed June 18, 1903, and, under 
this order, we understand the stock has been retained 
to the present time (D. R., p. 115, Randall, x-Q. 56.) 

The licenses under which complainants now claim 
are the old licenses of the Metropolitan and the New 
York Company No. 1, and have remained unchanged, 
notwithstanding the merging of the two companies 


(C. R., p. 8, Bill of Complaint, Sec. 7). 


Virtual Insolvency of the New York Company in 
1892. 


Prior to the consolidation, the business of the Met- 
ropolitan Company had amounted to little, and it is 
fair to presume that the affairs of New 


‘ York Company No. 1 had been no more 


prosperous. Evidently the reorganized com- 
pany entered the field with an appearance of activity, 
but whether it was more successful than its predeces- 
sors is doubtful. Gottschalk, who had been secretary 
of the Metropolitan Company, was not deceived by this 
show of success, for it was then that he abandoned the 
venture and his very considerable holdings, to seek 
other employment. He was one of the organizers of 
the Metropolitan Company, became its secretary and 
so continued until the amalgamation of the two New 
York companies (D. R. p. 194, Gottschalk, Qs. 5, 10- 
11). In the early days, he says, their expectations 
were large, but the business was unsuccessful from the 
first, and largely due to the imperfect condition of the 
phonograph at that time (p 195, Q. 17). Doubtless at 


‘this early period the phonograph was not sufficiently 


perfected to make it available in the hands of the 
ordinary user. In fact, Mr. Edison agrees that such 
was the case, and (C. R. p. 123, Q. 652) that the ma- 


chinery they then had 


“ was of such a nature that the public didn’t want 
it and the result was that we couldn’t make it go.”” 
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But, whatever the cause, Gottschalk says (D. R. 
p. 196-7) 

‘ ’ (Q 26). “The business never was successful ; 
we ran behind from the very start of the business, 
and we never caught up”. 

‘ . (Q 27) In “ the beginning of the business we 
gradually increased the output of the machines 
for the first nine months or a year, but when the 
leases had expired we found that not 25 per cent, 
of them were renewed, and finally we were com- 
r pelled to make leases for a year with the option of 
, ‘ _ Teturning the machine after using it three months.”: 

And (Q 29) “I lost all interest in the company 
towards the latter end, because I saw it going to 
pieces, as we were losing all the money we had 
originally placed into the treasury for develop- 
ment purposes. We were running very much be- 
hind month after month, so much so that had we 
not arranged with The New York Company, it 
would have been necessary to have given up our 4 : 
lease on our office on Fifth Avenue.” 


At that time he disposed of a considerable part of 
his stock ; but the remainder he held until recently 
w when he was fortunate enough to sell it at a nominal 


price (D. R. p. 198, Q. 33) : 


“It was only by a mere chance. I had been 
trying to sell my stock for some time, but could 
not get any price for it until I was finally enabled: 
to sell it at a nominal price.” 


For the two years following the consolidation in 

1890 he did take some account of the business, or, at 

y e Jeast, to the extent of knowing what was'going on ; 

~ but after 1892 he paid no attention to its affairs what- 
ever (D. R. p. 205, Re-d. Qs. 98-101). 

From this commentary, we are prepared to under- 

ss " stand why the officers of the New York Company 
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* sought the services of professional accountants, and to 
appreciate the nature of the report they rendered. 
The next definite information which we have as to 
the success or failure of the phonograph business in ‘ 
the hands of the New York Company is found in the 
accountant’s report of July 12, 1892, (D. R. p. 435, Ex- 
hibit 10) which was rendered by the firm of Whitehead, a 
, Clerihew & Briggs, at its request (D. R. p 384, Clerihew 
' Qs. 2-5). This report covers a period of eighteen 
months between January 1, 1891 and July 1, 1892, and 
shows a net decrease in assets for that period of about 
$22,000. The predecessor companies had started with ‘ 
a small working capital, provision for $25,000. in that ‘ 
behalf having been made in the Haines’ contract (C. 
R. Exhibits, p. 257), while a like amount, or perhaps 
“$50,000, had been set aside by the Metropolitan Com- 
pany, at the time of its organization (Burke, Q. 12, 
D. R. p. 315). But, whatever the amounts, the work- 
ing capital was small and had been wholly exhausted 
prior to the accountant’s report. As this report shows, 
in the six months between January 1 and July 1, 1892, 
the assets fell away from $28,000 to $15,060, while that 
which remained was merely a bookkeeping balance. 
The report also shows that in April, 1892, complainant 
borrowed $5,000 from Fahnestock, which has not been 
repaid (Fahnestock Qs 537-540 D. R. p 252) ; although 
Fahnestock found, while testifying, that to protect 
1017 shares of treasury stock from hostile hands, it as 
had been transferred to his account, and that, thereby, ; ; 
Br: this indebtedness had. been duly discharged (Fahne- ee 
¢ ‘ : stock Q’s. 687, 688, 709, 710 pp. 279, 282). Evidently, ' Ba 
k A ‘Fahnestock’s $5,000. loan was exhausted in June,1892,  — 4 
Ps 7 for we find from the accountant’s report that, immedi- St) 
ately following (D. R. p. 446), a further loan of $1,000. 0 
was obtained from James Constable, which Fahnestock 4 
says he knows was not paid (Qs 689, 690). 
4 It pleases John P. Haines to believe that the affairs 
w a of the New York Phonograph Company, prior to July, 
a 1892, were not in an unsatisfactory condition; but, ob- 
viously, this recollection must be charged to the im- 
pérfections of a very poor memory. 
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William Fahnestock, a party in interest in this suit, 
states the case as clearly, if not with the directness of 
Gottschalk. Fahnestock, with John P. Haines, had 
managed and controlled the company from the date of 
its organization (D. R. p. 93, x-Q. 348), and, as its re- 
sponsible head, he must have been fully acquainted 
with the Company’s affairs and the accountant’s re- 
port of July 12, 1892. He now’ remembers that such 
a report was made (D. R. p. 254, Re-d. Qs. 550-552), 
The genuineness of this report is admitted by complain- 
ant’s counsel (D. R. p. 256, fols. 768- 769), and is fur- 
ther identified by Haines (D. R., p. 285, Qs. 9-12), 
and by the minutes of the eompany of that date 
(D. R. pp. 303-309, Haines Re-d. Qs. 105-118). 
Haines professes not to remember such a report, but 
he agrees that it is shown by the minutes that some 
such report was rendered. He even finds from the 
minutes that the company had resolved to adopt the 
economies there recommended (Haines D. R. p. 304). 


Fahnestock has no difficulty in identifying the two- 


loans to the company noted in the accountant’s report 
(D. R. p. 257, Re-d. Qs. 562-563), one from himself, 
April 12, 1892, for $5,000, and the other from James 
Constable, June 29, 1892, for $1,000; and, 
withal, he agrees that, according to this report, 
the company ran behind about $12,000 between 
January 1, 1891 and January 1, 1892, and $10,000 be- 
tween January 1, 1892 and July 1, 1892; and that, for 
future subsistence, it had only the imaginaries of a 


‘bookkeeping balance amounting to $15,649.15 (Fahne- 


stock D. R. pp. 258, 259, Qs. 571, 572). Of course, 
Fahnestock, in his relations to the New York Company 
and this litigation, does not freely admit the company’s 
insolvency in 1892 ; although, as we have already said, 
his answers are no less significant than are the more 
direct statements of Gottschalk. Thus, in explaining 
why the New York Company did not return to him the 
$5,000 loan, he says (Re-d. Q. 541, p. 252): 


“ T suppose they didn’t have the money to pay 
it. If they had had the money they would not 
have borrowed it.” 
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4 And, again, “ The company was not very flush at 
4 ' that time ” (Re-d. Q. 542). Nor did it thereafter get ‘ 
} flush enough to pay back this amount (Re-d. Q. 543). 
Of course, if payment of the two loans had been de- 
manded, the New York Company would have been im- 
mediately forced into the hands of a receiver. But 
Fahnestock loyally says, 


4 ; “These were the only obligations the company 
. had and payment was not demanded” (Re-d. Q. 
546). 

** Re-d. Q. 583. Your note for $5,000, however, ‘]o« 
was six months ? 

“ A. I believe so. 

“ Re-d. Q. 584. You never saw any chance of 
this being paid ? 

* A, I never pressed payment of the note.” 


_ He even says (Re-d. Q. 569, p. 258) he would have 
followed the $5,000 loan with another: 


"1 should have been very glad to have loaned 
them money if there was an opportunity of helping 
the company.” 


bad This, of course, was to say that the affairs of the 
company were beyond help; and this statement he has 
repeated : 


“Re-d. Q. 575. * * * The affairs of the 
New York Phonograph Company in 1892 were in 
a very precarious condition ? 
“A. They were not in a very happy state, I can 
say that. 
“ Re-d. Q. 576. Did they get any better between 
July 1, 1892, and July 1, 1893 ? 
4 ‘ “A. 1 don’t remember. 
: q “Re-d. Q. 577. What is your best belief ? 
t q “A. J don't suppose they did ; J don't recollect 
c 7 what happened in that time. 
’ * “ Re-d. Q. 578. How did the panic of 1893 
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affect your New York Phonograph Company 
business ? 

“A. I don’t think it spared the New York Pho- 
nograph Company particularly. 

“ Re-d, Q. 579. Was there anything left of the 
New York Phonograph Company to be ruined by 
that panic of 1893 ? 

‘‘ A, There was no change in the affairs of the 
company of importance.” 


In short, Fahnestock freely says that the New York 
Company at that time -had no money and that it was 
doing business at a loss. 

The New York Company had escaped technical in- 
solvency ; but, obviously, at any time after July, 1892, 
it would have been forced into the hands of a receiver 
had any one of its pecuniary obligations been pressed ; 
and this much we ascertain from Fahnestock, who 
merely says his $5,000 claim was not pressed (Re-d. Q. 
546). 

Mr. Clerihew, of the firm of Whitehead, Clerihew & 
Briggs, was accountable for most of the work done on 
the July 12, 1892, report, and he fully understood that 
the New York Company was then defunct. The bill 
for this service was paid; but they were never paid for 
a second report. After many attempts to collect, this 
claim was finally abandoned (D. R. p. 386, Qs. 16-19) : 


« Q. 16. But your firm was, not paid for the 
subsequent or supplemental report ? 

“ A. No, sir. 

«Q. 17. Why was that? 

“ A. We tried several times to collect it, but 
Mr. Haines and Mr. Fahnestock said it would 
come out all right, but they never got the assets to 

4 pay it. 
' © Q,.18. Then they didn’t refuse to pay for the 
report because they thought the work unsatis- 
factory ? . 
* A. No; Mr. John P. Haines and Mr. Fahne- 
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stock both said it would be paid probably, that 
they could get it, but we got tired of asking. 

“ Q. 19. You understood that the company was 
defunct and unable to meet its obligations ? | 


Mr. Hicks : Objected to as leading and highly 
improper. 


‘A. Yes.” 


Upon receiving the accountant’s report of July 12, 
1892 it became a question then and there whether the 
company could safely continue to do business. As 
appears from the minutes of July 12, 1892 the exe- 
cutive committee was directed (D. R., p. 304, fol. 914, 
Haines, Re-d. Q. 107) to “make a careful examination 
and report * * * with a view to ascertaining if the 
company can continue without danger, and report 
within the next ten days to the board”. These minutes 
are (D. R., pp. 304, 305, Haines, Q. 107): 


** New York, July 12th, 1892. 


“ A special meeting of the Board of Trustees of 
this company was held at the office of Messrs. 
Davis & Work, No. 2 Wall Street, New York City, 
July 12th, 1892. Present: John P. Haines in the 
chair, Noah Davis, Wm. Fahnestock, Charles A.' 
Cheever and Richard Townley Haines. 

“ The call for meeting was read. The minutes 
of the previous meeting were read and approved. 
The report of the Executive Committee was also 
read. 

“Tt was moved by Noah Davis, seconded by 
Chas. A. Cheever, and carried, that the differences 
existing between the New York Phonograph Com- 
pany and the Automatic Phono. Exhibition Co. be 
referred to the Executive Committee with power. 

“ The Auditor's report was read, approved and ac- 
cepted. Moved by Chas. A. Cheever, seconded by 
Richard Townley Haines, and carried, that a copy - 
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of said report be furnished to any director of this 
company who may request a copy of the same. 

“Tt was moved, seconded and carried that the 
matter of prices and the cutting down of expenses 
of the company be referred to the Executive Com- 
mittee with power. 

“It was.moved by Noah Davis, seconded by 
William Fahnestock, that the Executive Com- 
mittee make a careful examination and report 
where a saving can be made in expenses, and ad- 
vances can be made in prices of supplies, without 
injury to the business of the company, with a view 
to ascertaining if the company can continue with- 
out danger, and report within the next ten days to 
the Board. 

“ The resignation of Samuel Insull was read and 
on motion duly seconded, laid on the table. 

: “ The treasurer was authorized to borrow one 
- thousand dollars if needed. 

“On motion, duly seconded, the meeting ai 

journed. . 


“ Attest: 
* RicHARD TowNLEY HAINEs, 
“Secretary.” 


The direction in the minutes for an investigation to 
ascertain whether the company might “ continue with- 
out danger”, and the authorization to the treasurer “ to 
borrow one thousand dollars if needed”, tell their .own 
story of insolvency, and apprehension. These minutes 
are, of course, an absolute identification of the account- 
ant’s report, and, withal, they show that this report 
was made legitimately accessible to Evans and others 
—a fact of some importance since complainants choose 
to regard the copy which has been offered in evidence 
(Defendant’s Exhibit No. 10) as stolen property. 

If complainants still wish to charge Mr. Edison with 
the destruction of the North American Company 
through the suspension agreement, we believe the fore- 
going showing will convince even them that the New 
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York Company’s misfortunes were due to no such 
cause, for clearly, the latter company was insolvent : 
more than a year before that agreement was adopted. 
Mr. Victor E. Burke’s diction is not above criticism ; 
but, as first president of the Metropolitan Company 
and as director of that and the consolidated company, 
his recollections are entitled to as much consideration - 
as if his English were more conventional. Burke says ‘ 
the consolidated company was a recognized failure in 
1891 and 1892, and that this was the general opinion 
of the larger stockholders, who, as occasion offered, 


were then selling their stock at from $2.00 to $6.00 per ae 

share—and this, notwithstanding the fact that the stock : & 

A had been underwritten at $50.00 a share (D. R. p. 314, q 
Burke, Qs. 7, 8; p. 318, Qs. 24-27). iq 

Mr. Edison has not specifically testified to the in- . & 


solvency of the New York Company in the years 1891 
and 1892 ; although he does say of the local companies 
generally that in those years their business had proved 


a failure, and that the suspension agreement was de- gy 
vised gnd adopted, as a final effort for their preserva- 
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THE SUSPENSION AGREEMENT GIVING 
THE NORTH AMERICAN COMPANY THE 
RIGHT TO CONDUCT THE PHONOGRAPH 
BUSINESS WAS ADOPTED BECAUSE, AT 
THAT TIME, THE LOCAL COMPANIES 
HAD DEMONSTRATED THEIR INABILITY 
TO SUCCESSFULLY DO IT. 


The impecunious existence of the New York Com- 
pany was relieved July 1, 1893, by what has ‘been 
termed ‘“ the suspension agreement” ; and for the fol- 
lowing two years its obligations for rent, office force 
and all other expenses incident to the conduct of its 
business were wholly remitted. In fact, this period 
was dies non for the New York Company. The few 
hundred dollars it received from the North American 
Company under this agieement was but a bagatelle in 
comparison with its $2,500,000 capital stock. But 
this was so much money found; and, small as the 
amount may have been, it seems to have been entirely 
satisfactory to the New York Company. Indeed, the 
contrast between these small amounts and the con- 
stantly accruing losses of the former period must have 
been pleasant to that company. At least, no one for 
the New York Company, or so far as we know for any 


other local company, has been found to complain that 


these small pickings were in any degree inadequate. 

Of course, these are the revenues from the phono- 
graph business that complainants now seek; and their 
substantial regret is that the suspension ,agreement 
lasted only two years. 

We have little information of the exact status of the 
New York Company during the year preceding July 1, 
1893 ; but whatits status must have been is made 
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obvious by the accountant’s report of July 12, 1892. 
(D. R. Exhibits, p. 435). Its insolvent condition as 
there outlined, certainly could not have been improved 
during that year, when it is remembered that this was 
the period when the American Graphophone Company 
was thrusting upon the market a cheap but attractive 
machine which included substantially all of the Edison 
improvements (post, pp. 88-96). More than likely the 
New York Company’s business would have been wholly 
paralyzed by these invasions even if that company had 
been otherwise strong and bealthful. But we 
are not called upon to consider what the 


effect might have been upon a_ healthful’ con- . 


cern by the graphopbone invasions, nor would 
this question be more than academic, if it did 
not contain a basis of fact for the conclusion that the 
misfortunes of the New York Company had not im- 


_ proved in the year preceding July 1, 1893. In other 


words, if the company was insolvent in July, 1892, is 
it, under such circumstances as these, to be presumed 
that it was otherwise than insolvent one year later ? 


mplainant’s Exhibit No. 22 (C. R. Exhibits, p.. 


65) contains the text of the suspension agreement 
under}which the North American Company undertook 
the phonograph business in the State of New York ; 
and shis agreement, except as to date, period and other 
mixor modifications, was accepted by most of the local 
panies, at dates all the way between August, 1892 
nd January, .1894, although the terms of all were 
limited to expire July 1, 1895. 

Briefly, the New York Company, under the suspen- 
sion agreement, was entitled to receive 10% of the 
selling price to the public of all phonographs and 
supplies sold by the North American Company. 
in its territory, and a sum equal to 25% of all 
rentals paid by lessees, and a sum equal to 
10% of gross amounts received from exhibitions and 
automatic machines, or of other receipts derived from 
the phonograph business in the State of New York. 
And such shares of the profits were paid to the New 
York company, not only by the managers of the North 
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American prior to the latter’s insolvency, but also, 
after its insolvency by the receiver who was appointed 
in August, 1894 ; although, as appears from the record, 
the receiver only paid such royalties after judgment 
had been obtained in the Cutting suit. (Complainant's 
Exhibit Ne. 125, C. R. Exhibits, pp. 420-425). 


Complainant's Exhibit Ng. 125, respecting the liti-. ° 


gation in Cutting v. Norti? American Phonograph 
Company for the collection of these royalties under the 
suspension agreement, shows that the receiver was 
held to owe the New York Company $1,600 for the 
period between the receiver’s appointment, August, 
1894, and July 1, 1895. In other words, the profits 
which had accrued to the New York Company under 
this agreement, during a period of ten months, was 
but $1,600—a negligible amount when considered in 
connection with a company having a capital stock of 
$2,500,000. 

The reasons assigned for the adoption of the sus-: 
pension agreement now appearing in this record are 


-widely divergent. These reasons as presented by 


complainant are from three different sources, namely,: 


the bill of complaint, the testimony of Thomas R. Lom- | 


bard,‘a witness called by complainant who was vice 
president and general manager of the North American 
Company from its organization up to about May, 1894, 
and the deposition of Mr. Edison and various other 
utterances of his which complainant has offered in 


evidence. 
. 


Thus, we may formulate the reasons for the adop- 
tion of the suspension agreement as assigned from 
these three sources as follows : 


1. The bill of complaint alleges that it was conceived 
in fraud and that it was obtained through the con- 
nivance of Mr. Edisun for no other or better purpose 
than the wrecking of the North American and local 
companies (C. R., p. 11, fol. 33). 


"2. Lombard, as complainant's chief witness upon 
this subject, testifies that a very serious situation had 
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arisen among the local companies because of invasions 
by the local companies upon each other’s territory, 
and that this agreement was adopted for good and suf- 
ficient reasons, and as a necessary measure for obviat- 
ing the effects of these invasions. 


The essential point of Lombard’s testimony is that | 


Edison, while giving his approval to this plan, was 
not its author, and that it was conceived, not in 
fraud for the purpose of wrecking either the North 
American or local companies, but for the purpose of 
benefiting the business and overcoming very sub- 
stantial difficulties (post, pp. 115-120). 


3. Mr. Edison, in testifying as complainant’s wit- 
ness, says that the suspension agreement was adopted 
because the local companies were doing practically 
nothing, and because it was thought that the situation 
might be greatly benefited by placing the business of 
the local companies under a single management. 


- The chief reason for the adoption of the suspension 


agreement, according to Lombard, was the invasion by ° 


neighboring licensees upon each other's territory. 
This, however, we believe was not « serious difficulty. 

It certainly was not, while the business of the local 
companies was in licensing phonographs to their cus- 
tomers for an annual rental ; although, this difficulty 


may have become substantial when the local companies 


undertook the sale of such machines, for the reason 
that a machine sold in one territory, under the author- 
ities, might equally well be used in other localities. As 
Mr. Edison understood the situation, and as we believe 
is the fact, the main difficulty was that the local com- 
panies were all then practically insolvent and had con- 
cluded to abandon the business. But, whatever the 
substantial reason may have been, the proofs which 
complainants have produced do not sustain the allega- 


tions of the bill. If they would dismiss Mr. Edison’s 
testimony upon this subject, they cannot evade that of’ 


Lombard. Under the testimony of either, they have 
disproved the charge of fraud by showing that Lom- 
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bard and his associates among the North American 
and local companies were the authors of this agreement 
and that it was adopted, not to enable Mr. Edison to 
destroy those companies, but to obviate the effects of 
the difficulties which, to say the least, were material 
(post, pp. 116, 117). 

Mr. Edison frankly states (C. R.. p. 75, Q’s. 363-365 ; 
p. 123, Qs. 652-653) that the North American, under his 
own management, was equally unable to make a success 
of the business ; but this is not to say, nor can it be in- 
ferred, that the local companies would have been more 
successful if they had not accepted the suspension 
agreement. With the exception of the Columbia 
Phonograph Company, which had adopted a different 
plan of business by pirating Edison’s inventions and 
putting a cheap but attractive machine upon the mar- 
ket throughout the territory of all of the other local 
companies, all of those which did not accept the sus- 
pension agreement were equally unsuccessful. Among 
those that did not accept the suspension agreement was 
the Ohio Company, under the management of Mr. 
Andem ; but we find this company, in the fall of 1897, 
selling its franchise and all of its possessions for $1800 
(C. R. p. 652, Andem, Q’s. 340-1). This was a million 
dollar company, and, according to Andem, its business 
had been most prosperous since the year 1890; and 
under rights from the North American Company 
which were identical with those that the 
New York Company had acquired under 
the Haines and Metropolitan agreements. Andem's 
explanation is (C. R. p. 651, Qs 337-343) that the stock- 
holders of the Ohio Company, fearing that they might 
be involved under the Ohio laws, which permitted an 
assessment of stockholders to twice the amount of their 
holdings, sought protection from this possible dif- 
ficulty, when their territory was invaded in 1896 by 
the National Company, by selling their entire outfit 
for $1800. But these representations are palpably 


_ false. The Ohio territory may have been less subject 


to the invasions of the American Graphophone Com- 
pany, or Andem may have been a more successful 
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manager; but whatever the facts, that company 
reached the same destination as the others, notwith-~ 


stunding the fact that it had refused to accept the 
suspension agreement. Nor can Andem charge, the 
final failure of the Ohio Company to invasions by 
the National. At the time its assets were sold for 
$1800, the National Company was hardly a factor 
in the field (post, pp. 152-154). During the fiscal years 


1896 and 1897, the National Company had manu- 


factured only about 7,000 phonographs, while prior 
to the sale of the Ohio Company’s assets, the number 
had not exceeded 4,000 or 5,000; nor up to that time 
had more than a small part of this number been sold. 
During the fiscal year of 1896, which ended February 
28, 1897, the National Company had manufactured 
1239 phonographs (D. R., p. 163, Schermerhorn, Q. 
21), and it may well be doubted whether all of these 
had been distributed prior to the sale and winding-up 
of the Ohio Company. And let ‘it be remembered that 
these 1239 machines were sent to all parts of the 


world. If -one hundred of them reached the Ohio 
territory, we should be greatly surprised to know it. 
On the other hand, the American Graphophone Com- — 
pany had been flooding the markets of all the local 


companies from 1893 or 1894; but this fact Mr. Andem 
has carefully suppressed in explaining the downfall of 


the Ohio Company. 
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AFTER THE EXPIRATION OF THE SUS- 
‘PENSION AGREEMENT COMPLAINANT 
DID NOT, WOULD NOT, AND COULD NOT 
RESUME THE PHONOGRAPH BUSINESS. 


Fahnestock Shows That the New York Company Was 
Incapable of Resuming Business in 1895. - 


What the resources of the New York Company were, 
and what its ability to resume the phonograph busi- 
‘ness was throughout the long period between the 
‘termination of the suspension agreement in 1895 and 
the commencement of this suit, is not in doubt. 

Fahnestock is virtually a party in interest on com- 
plainant’s side of the case ; yet, while professing that 
it was the wish of the New York Company to resume 
the phonograph business and that they were deterred 
from so doing by Edison, he nowhere pretends that, 
during that period, the company had any resources 
‘whatever, or that it was in any manner engaged in the 
phonograph business. He resumed office as treasurer 
March 3, 1902 (D. R. p. 14,Q. 2); but at that time, he 
says, there was no money in the treasury and the com- 
pany had no revenues, and by necessity, himself and 
associates advanced funds for office and legal expenses 
(Q. 5). It had not funds nor revenne, nor had it carried 
on any business whatever since July 1, 1895. The fol- 
lowing are sume of his many statements upon this sub- 
ject (Q’s. 9, 18, 19, 46, 65-68, 86, 89-91, 94, 102, 105, 
109) : 


“ Q. 9. Then you know as a matter of fact that 
the complainant, New York Phonograph Com- 
pany, did not sell orin any way handle phono- 
graphs and supplies since July 1, 1895? 
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“ A. I say they have been prevented from doing 
any business by Edison.” 

“Q. 18. Has the complainant, New York Phono- 
graph Company, carried on business of any 
character, since you have held office, or at any 
time since July 1, 1895 ? 

“A, No—They did business as long as they 
could, they would do business to-day if they had 
a chance. ; 

“Q. 19. What, if any source of income, has the 
complainant, the New York Phonograph Com- 


pany ? 


“A. I should say the source of income is the © 


selling of the machines and records, and when 
unable’to sell machines and records they cannot 
make any money.” 

“QQ. 46. Did the trustees at that time entirely 
disregard the American Graphophone Company ? 
“ A, I don’t quite understand that question.” 

“ Q. 65. What efforts did the complainant, New 
York Phonograph Company, make to resume 
business on or after July 1, 1895 ? 

“ A. I don’t know. 

“Q. 66. Please refer to the minute book of the 
complainant, New York Phonograph Company, 
and see whether you find from the record whether 
or not any discussion was had as to the resump- 
tion of business at that period ? 

“A. The first reference I find on the minute 
book is January 31, 1898, as follows: ‘On mo- 
tion duly seconded, it was resolved that the presi- 
dent be authorized to appoint a committee of 
three of which he shall be a member, which com- 
mittee shall confer with Mr. Edison as to his 
attitude to this company, and shall examine into 


the status of the company commercially and 


legally, and report thereon to a special meeting 


of the Board of Trustees to be called for that , 


purpose. Further resolved that to that end he 


be empowered to retain counsel to confer with said - 


committee.’ I have read that before. 
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“ Q. 67. Is that all you find in the minute book 
in reference to this, and in giving your next 
answer, please state definitely what action, if any, 
was taken by the company as the result of the 
conference with Mr. Edison ? 


“A. I think I stated definitely that we had a 


consultation with Mr. Edison and several with 
Mr. Dyer, his counsel, and that no result was 
arrived at because we did not have money enough 
to carry on the suit. 

“ Q. 68. The suit against whom ? 

“A. The Graphophone Company.” 

“ Q. 86. Was any attempt made to compel Mr. 
Edison or the companies manufacturing under his 
patents, to supply the complainant; New York 
Phonograph Company, with phonographs, records 
and supplies ? 

* A. I don’t know.” 

“ Q. 89. Do you find that any attempt was ever 
made to obtain from the National Phonograph 
Company, the defendant herein, phonographs, 
phonograph records and supplies, prior to the 
bringing of this suit, or to compel that company 
to supply such apparatus and. materials? You 
may refer to the minute book before answering 
this question. 

“ A. I do not see anything. 

“Q. 90. Now, having in mind the testimony 
given. by you this morning, please look at your 
answer to Question 9, and state what you meant 
when you said, ‘They (meaning the complainant) 
have been prevented from doing any business by 
Edison’? 

“ A. I say that Edison gave us no supplies and 
we could not do any business. 

“Q. 91. Did your company expect Mr, Edison 
to give you supplies without your company order- 
ing them? 

“ A. I say ‘Yes,’ if he was anxious to help us 
along.” 

* Q. 94. How did the National Phonograph 
Company prevent the complainant, New York 
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Phonograph Company, from doing business in the at 
State of New York, prior to the bringing of this . 
suit ? 
‘A. I should say by not giving them supplies. 
“Q. 102. Do you find in the minutes of the 5 


meetings of the trustees of the complainant, New ui ' 
York Phonograph Company, any discussion or " § 3 
ia resolution in reference to attempts to get phono- , 
graphs, records and supplies from the National Say 
Phonograph Company prior té the bringing of this a 
suit, and the refusal of that company to so supply F 
the complainant ? - By 
“A. No. ° &§ 


“Q. 105. In your answer to question 18, you 
say: ‘They (meaning the New York Phonograph 
Company) did business as long as they could; . Fe 
they would do business to-day if they had a i 
chance.’ What chance did the New York Phono- — 
graph Company want ? 
‘““A. They wanted to receive records and sup- 
plies from the North American Company.” 4 
“Q. 109. Did the complainant, New York Pho- 4 
nograph Company, so far as its records show, ever ; 
attempt to manufacture either phonographs or 
graphophones on its own account, to continue its 
ro 4 business prior to the bringing of this suit? You 
may refer to the minute book to refresh you recol- 
lection. . 
“A. No, I should say not--what made me hesi- 
tate was that I knew at one time we had a contract 
with Mr. Bettini, but I believe that was simply in 
the line of reproduction.” 
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From this testimony, it is apparent why the New 

York Company dig not resume the phonograph busi- 
a ; ness at the expiration of the suspension agreement— ' ~ 
4 July 1, 1895. That it did notis clear, and that it Bs ; 
: , could not is no less certain. Neither Fahnestock, 
Constable nor other creditors had forced it into techni- 
cal insolvency ; but with its working capital and credit “ 
exhausted, and the business on the old lines an obvious - i 
failure, to have resumed would have meant only more 
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debts with no prospect of success. It was then mori- 
bund, and had existed only in name since July, 
1892, except as it had been temporarily revivified by 
the suspension agreement. In fact, without assets or 
substance, its estate had fallen below that condition 
of insolvency that was contemplated by the two 
licenses under which it now claims, namely, the Met- 
ropolitan of October 12, 1888, and the Haines of 
February 6, 1889 (C. R. Exhibits, pp. 245-246, 
276-277). At no time between July, 1892 and 
July, 1895, could the New York Company have under- 
taken an active business without having fallen under the 
pains and penalties of the forfeitures and foreclosures 
there specified ; and that its managers and stockholders 
did not wish to be further identified with such unenvi- 
able possibilities is easy to conceive, although in this 
situation they may have found a degree of security in 
the fact that the pecuniary status of the North Ameri- 
can Company was no better than. their own, and that 
the latter was in no condition either to foreclose and 


evict the local company under section 14, or to inde-, 
pendendently enter the field to do the business under: 


section 10. 


The New York Company's Total Inactivity After the. 


Expiration of the Suspension Agreement, July 1, 1895. 
Letters and Visits to Dyer and Edison. 


After the expiration of the suspension agreement, 
the next heard of the New York Phonograph Company 
appears from the following letter to Mr. Edison 


- adopted by the trustees at a meeting held February 10, 
1896 (D. R. p. 66, Fahnestock, x-Q 206; D. R. p. 134, 
. Dyer, x-Q. 29; C. R. p. 290, Haines, Q. 133) : . 


- a“ Fepruary 10, 1896. 


Tromas A. Epison, Esq., 
Orange, N. J. 


Dear Sir :—At a meeting of the New York 
Phonograph Company, held this day, the secretary 
was instructed to congratulate you upon acquiring 


yymond R. Wile 


~ Research Library 


MF ERE IRE 


FR LE TTL TT ET Mitac cA 


€ 


€ 


42 


the assets of the North American Phonograph 
Company, and to assure you of the interest of our 
company in your success and in our own, both of 
- which we believe will be greatly benefited by your 
purchase. The secretary is further instructed to 
ask you to give instruction that no phonographs 
or supplies be sold or delivered for use in New 
York, except through our company. A committee 
from our company will call upon you at your early 
convenience if you will name a day agreeable to 
you. 
Yours very truly, 
Ricwarp TowniEey Hatnes, 
Secretary.” 


Norr.—This action of the Trustees stands in strange 
contrast with the charges of conspiracy yhich com- 
plainants are now urging against Mr. Edison for having 
wrecked the North American Company during his 
presidency in 1893. We shall also show in a subse- 
quent chapter that not one of the witnesses produced 


‘by complainant, when questioned upon this subject, 


even assented to the suggestion that they knew or 


even believed Mr. Edlison to have been guilty of this 


charge (D. 8., p. 296, Haines Q. 81; D. R., p. 261, 
Fahnestock, Ré-d. Qs. 587, 588). Both Fahnestock and 
Haines testify that this letter was written, not in an 
ironical vein, but in all sincerity and good will (D.R., 
p. 260, Fahnestock, Re-d. Q. 586 ; D. R., p. 295, Haines, 
Q. 80). 

One other note, dated February 21, 1896 was sent 
by Mr. R. T. Haines, secretary, which is as follows 
{D. B., p. 1382, Dyer, Q. 29) : 


“ Will you kiudly appoint an afternoon early in 
' the coming week, if possible, when our committee 
can meet you?” 


Mr. Dyer (D. RB. p. 117) says he acted as Mr. Edison’s 
SRAKREMH In! RASsaNAhieErs andcthiakt hae didd seeconse 
or more representatives of the New York ‘ Company at 
that time. Mr. Dyer (Q. 3) says : 
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“A. Shortly after the assets of the North | 
‘ American Phonograph Company were sold to the 
National Phonograph Company, in February, 1896, 
I was called upon by Mr. Adolph L. Pincoffs, a 
lawyer with whom I was acquainted, and who said 
that he represented the New York Phonograph , 
Company. He wanted to know what Mr. Edison 
’ ' proposed to do for that company. I told him q 
that I would not undertake to bind Mr. Edison 
without authorization from him to do so, but that 
my personal view was, that the only way for the 
‘ New York Phonograph Company to benefit by the 
Situation was for that company to go into the 
phonograph business. This suggestion did not 
seem to meet Mr. Pincoffs’ views; his position 
. was that, so far as he knew, the New York Phono- 
graph Company did not want to go into the busi- 
ness of handling phonographs, but wished to 
reimburse its stockholders so far as possible for 
the losses which they hadsuffered, by an outright 
sale of such rights, if any, as the New York Phon- 
ograph Company had. Mr. Pincoffs called upon 
me several times, and at one of these interviews, 4 
probably the first—I undertook to see Mr. Edison ; g 
‘and get his views. This I did. Mr. Edison ap- 
proved of the statement I had made to Mr. Pin- 


; coffs, and asserted that he would be glad to have FE 
the New York Phonograph Company go into the atts} a 
. business, but, that he was not prepared to pay ee WA essa 4 


that company anything for its alleged rights, or 
to pay it anything to stay out of the business. 
At my next interview with Mr. Pincoffs I reported 
the result of my talk with Mr. Edison. Mr. Pin-- 
coffs, however, not wishing to terminate the nego- 
tiation at this point, asked me to meet a committee 
of the New York Phonograph Company and discuss - 
the matter directly with the officers of the com- 
pany. This I consented to, and, shortly there- 
after, the committee of the New York Phonograph 
‘ ' Company, including, as I recollect it, both Mr. 
Haines and Mr. Fahnestock, called upon me and 
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the same ground was gone over. The gentlemen 
of the committee urged that Mr. Edison should 
buy the rights of the New York Phonograph Com- 
pany—while, on the other hand, | asserted that 
. Mr. Edison had definitely decided not to do this, 
and I urged upon them the desirability of putting 
the New York Phonograph Company iu position to 
handle the phonograph business. I think I had 
only one interview with this committee, in 1896, 
although there might have been more than oue, 
but the negotiation terminated with the matter 
left in the situation I have just stated—that is to 
say, the refusal of the New York Phonograph 
Company to go into the business of handling phono- 
grephs, and the refusal of Mr. Edison to pay that 
company. anything for its alleged rights.” 


Of course, nothing came of these interviews. Both 
Dyer and Pincoffs well knew that the New York Com- 
pany would not resume the phouograph business, and 
that its only object was to get a small settlement from 
Edison. But while Edison was willing to pay people 

_ to go into the business, he would not pay them to stay 
out. , 


Complatyant’s Attempts to Contradict Dyer Vividly 
Show New York Company's Inactivity Prior to 1898. 


Dyer distinctly recollects several interviews with 
Mr. Pincoffs (D. R. p. 117, Q. 3; p. 143, x-Q. 77) ; and 
he believes*he saw, as members of the New York com- 
mittee at that time, Messrs. Haines and Fahnestock ; 
but these gentlemen in their anxiety to contradict 
Dyer, deny all recollection of any such interview in 
1896, either with Mr. Edison or Mr. Dyer (D. R. p. 230, 
Fahnestock ; Re-x-Qs. 400-403 ; D. R. p. 297, Haines, 
x-Qs. 94-96). Whether Dyer did or did _ not 
see Haines and Fahnestock in 1896 in quite im- 
material. He did see Pincolfs several times, and, later, 
& committee, among whom, as he recollects, were 
Haines and Fahnestock. Dyer did see them 
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on the same business in 1898 (D. R. p. 233, Fahne- 
‘ stock, Re-x-Q. 424), and he may have confused them 
with the earlier negotiations. It is enough that Dyer ’ 
saw Pincoffs several times in 1896 and repeatedly urged 
upon him the necessity of the New York Company’s 
going at once into the business. Dyer regarded any such 
exclusive rights as extremely doubtful (D. R., p. 130, 
x-Qs. 22-26) ; but whatever they may have bven, he 
believes they would have been recognized if the com- 
pany had been willing to go into the business (D. R. 
p. 131, x-Q. 27). 
‘ But if Haines and Fahnestock find a satisfaction in 
. these contradictions, they forget how effectually they 
are sbowing their apathy and abandonment of the 
phonograph business at that time. If the negotiations 
of 1896 began and ended with Mr. Pincoffs, a clerk 
from Judge Noan Davis’ office, must not this fact go 


far to show the little that was done by the New York Bh 
Company to assert its alleged rigikts between the ex- : at 
piration of the suspension agreement (July, 1895) and ae 
their next move in the spring of 1898 ? et 


Fahnestock and Haines throughout have said that 

they wanted to go into the business in 1896, and at all 

times, but that Edison would not let them (D. R. p. 232, 

Fahnestock Re-x-Qs. 417-419 ; C. R. p. 344, Haines x-Q. 

' 467) ; and, presumably, they are now disputing Dyer th . 3 

and denying the interviews because they wish to deny ‘ 
: ‘Dyer’s positive statements that*Edison then wanted 
them fo go into the business. But if this is their 
object, we find very little to support their assertions. 
Certainly if there was no more between them than the 
congratulatory letter, Fahnestock and Haines must 


3 _t 


have drawn upon their imagination. They say they , ; 4 
know nothing of Pincoffs and refuse to accept even 4 


him as a source of information as to what occurred in 

_ 1896 (D. BR. p. 231, Fahnestock, x-Qs. 408-410 ; x-Q. 

= 428, p. 234). But, obviously, they must have seen 
Edison or some of his representatives to know that he 
did not want them to go into business; and, again, if g 
they were prevented from going into the business, : 
under these circumstances, it must have been through 
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some occult influence which, we are sure, Mr. Edison 
would disclaim as his. We are satisfied with Mr. 
Dyer’s recollection of the 1896 interviews, and so, we 
assume, are complainants, for they have neither called 
Mr. Pincoffs nor offered other proof to the contrary. 

It may well be that the letter of February 10 to Mr. 
Edison was intended by the New York trustees as a 
dismissal of the whole phonograph matter, and as a 
benediction of good will to him. 


According to Complainants, Their First Substantial 
Thought of Resuming Business Was in 1898. 


In 1898 the phonograph business was still small, 
but it gave promise of success (D. R., p. 119, Dyer 


Q. 5, fols. 357-8), and a committee consisting of 
Messrs. Fahnestock, Lewis and Haines, did visit Mr. 


Edison to urge their exclusive rights, and were, in turn, 

referred to Mr. Dyer. This much they all remember. 
Haines (C. R., pp. 293, 294, Q. 141), says : “ We had 

one or more interviews with Mr. Dyer, in which he 


was evasive and non-committal and very unsatis- . 


factory.” 

Fahnestock also says that nothing was accomplished 
and that, as a result of this interview, he took counsel 
as to the probable expense of a suit to enforce their 
rights, which he found would cost $13,000, and which, 
it is needless to say, neither he nor his associates 
would furnish (D. R., pp. 28, 29, Fahnestock, Q. 44, 
D. R., 235, Re-d. Q, 431). 

Fahnestock (Q. 44) even says of this interview that 
Mr. Dyer observed that they had been “ buncoed ” out 
of their rights. Of course, Mr. Dyer said nothing of 
the kind; but, if he did, this statement is not con- 
sonant with Haines’ recollection that Dyer’s conduct 
was ‘evasive and non-committal.” We should say 
that if Fabnestock is correct, Mr. Dyer was exceedingly 
frank. 

At this interview, Mr. Dyer (D. R. p. 119, Q. 5) re- 
minded the New York Company’s representatives that 


I the phonograph situation had materially changed since 
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1896, and that Mr. Edison could not with propriety, 
and would not deal with them to the detriment of the 
many selling agents who had been brought into the 
business to do the very work that the New York Com- 
pany had abandoned (D. R. p. 124, fol. 370). But he 
told them that if any substantial rights under the Met- 
ropolitan and Haines’ licenses had survived the in- 
solvency of the North American Company, such rights 
might equally well be enforced against the American 
Graphophone Company ; and, as he testifies, and as is 
shown by his letter to Jessup April 21, 1898 (post, p. 
87) he offered the assistance, and support of the 
Edison interests in the bringing and prosecution of 
such an action (D. R. pp. 119-123, Dyer, Q. 5); but 
the New York Company no more wanted to embark 
upon this undertaking in 1898 than they in 1896 had 
wanted to raise more capital to resume the phonograph 


_ business. Fahnestock says they had no money (D. R. 


pp. 28, 29, Q. 44). 


| Complainant's Say They Never Thought of Selling 
Their Rights to Edison. But Why? 


It was Mr. Dyer’s understanding, and obviously such 
is the fact, that the New York Conpany, even at that 
time, when the phonograph business under the man- 
agement of the National Company had given substan- 
tial evidence of success, would do nothing in tbe ex- 
ercise of its rights further than to secure, if possible, 
some small settlement (D. R. pp. 121-123, Dyer, 
Q. 5). Fahnestock, Haines and Lewis, however, 
emphatically deny that they had ever thought of sell- 
ing their rights ; nor, if we may believe them, would 
they have done so (D. R. 2415 Fahnestock, R-x-Qs. 
404-407 ; D. R. p. 298, Haines, x-Qs. 97, 98; C. R., p. 
544, Lewis, Q. 17). But why they would not have sold 
these rights, we do not understand. And particularly 
are we at a loss to understand their reluctance to sell 
these rights, when it is remembered that they have 
sent to dealers throughout. the State numerous cir- 
culars demanding royalties (D. R. pp. 272-274, Fahne- 
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stock, R-d-Qs 645-658 ; D. R. p. 277, R-x-Qs 674-5). 


Why, in all reason, should the New York Company any 


more want to peddle these rights among small dealers 
than sell them in bulk to one customer? We cite some 
of the very delectable quibbles that this question has 
elicited (D. R. p. 274, Fahnestock, R-d-Q. 658; x-Q 
694, p. 280; C. R. p. 555, Lewis x-Qs. 97-100). These 
foolish explanations contain complainant's reasons for 
saying that Dyer had misrepresented the facts in al- 
leging that they wished to sell their rights, first in 
1896 and and again in 1898. 

Beyond one interview with Mr. Edison and one or 
more calls upon Mr. Dyer in the spring of 1898, noth- 


ing was done by the New York Company to assert its — 


alleged rights; although a little after the interviews 
with Dyer, it would seem, according to the testimony 
of Lewis, and the minutes of the New York Company 
of that period, that some one suggested a plan for re- 
organizing and rehabilitating the company, and that 
the subject received considerable attention (C.R., pp. 
561-567, Lewis, R-x-Q.’s 127, 128, 137, 138, 141, 142, 
144, 145, 149). 


The Plan to Reorganize the New York Company, 
Following The Visits to Dyer. 


The minutes read upon the record by Lewis are of 
special interest, particulaily from the fact that, in them, 
we find the one action, or, to speak more.accurately, 
the one thought or aspiration which has found expres- 
sion for the rehabilitation of the New York Company. 
Just why nothing came of the reorganization plan, the 
minutes do not show. Doubtless it was because the 
managers of the Company were duly advised that, 
whatever exclusive rights in the phonograph that com- 

- pany had once had, those rights had been forfeited by 
. its neglect to take up the business at the expiration of 
the suspension agreement. Whether they had wilfully 
neglected to do so, or whether they were unable to 
enlist sufficient support for this purpose, is 
‘immaterial. It is enough that they had 
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done nothing, and that Mr. Edison and the 


National Company had been obliged to look 
elsewhere for this service. It was obvious that the 
National Company, in perfecting its selling organiza- 
tion, had been to great expense in time and money ; 
and, furthermore, that the courts were not likely to 
encourage a violation of the National’s obligations to 
those agents, who, at their own expense, had helped 
to develop a prosperous business. But whatever the 
reason, the reorganization scheme came to nothing, 
and with its dismissal followed the withdrawal from 
the management of the company of every member of 
its more responsible element. The board elected in 
February, 1898 was of substantial appearance, consist- 
ing as it did of John P. Haines, William Fahnestock, 
Daniel F. Lewis, W. Seward Webb, Judge Noau 
Davis, Charles A. Cheever, and Louis Gregory 
(D. R. p. 96, Iahnestock, Re-d-Q. 368, fol. 288) ; 
and it was this board that sent the committee 
of 1898 to Mr. Edison. And this board, if we 
may judge from its subsequent action, was rational 
enough to accept Mr. Dyer’s suggestions; for, 
thereupov, we find it endeavoring to formulate a 
plan of reorganization. And we believe it to be a fair 
inference that some acknowledgment of the kind is 
contained in the report of the first reorganization com- 
mittee, from the fact that complainants are now so 
careful to suppress it. In Lewis’ answer to Re-x-Q. 
127 (C. R. p. 561) it appears that at the meeting of 
June 3, 1898, a report of a committee previously ap- 


. pointed was adopted; and that a further re- 


organization committee consisting of the president 
(Mr. Haines), Mr. Fahnestock, Mr. Cheever and 
Mr. Lewis was appointed ; but what this report was 
we are not allowed to know, although, from the min- 
utes we learn that the purpose of the committee was 


“ to take into consideration the reduction of the 
capital stock and the reorganizing of the com- 
pany’s affairs; the adjustment of the claims 
against Mr. Edison and others, and the rights ex- 
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isting under the agreement between the North 
American Phonograph Company, as approved by 
Mr. Edison, and the New York Phonograph Com- 

- pany, and to formulate a plan to be reported 
at the next directors’ meeting, for the continuance 
of the business.” 


This committee, after rendering some kind of a pre- 
liminary report, in July, was continued and directed to 
report further at the next meeting (C. R. p. 562, Lewis, 
Re-x-Q. 128); but nothing further seems to have been 
done (C. R. p. 564, Re-x-Q. 137), except to call a meet- 


ing for November 28, 1898. ‘This notice which was 


signed by Charles A. Cheever, president, recited (C. R. 
564, x-Q. 138), that the purpose of the meeting was 


* * * “for the consideration of the proposed 
plan for the reorganization of the company, and 
for the reduction of its capital stock, fora tem- 
porary arrangement for the conduct of its busi- 
ness, for filling vacancies in the Board of Directors 
caused by resignation, for the appointment of an 
executive committee, and for consideration and 
action on such other matters as may properly be 
_brought before the board”. 


Failure of the Reorganization Plan, and the Aban- 
donment of the Company. 


This notice is significant, not only because of its 
reference to the reorganization committee, but also be- 
cause it shows that Mr. John P. Haines had then 
withdrawn as president, that there were vacancies in 
the board of directors, and that, withal, the executive 
committee had wholly disappeared. And, this, let it 
be remembered, is when the New York Company 
ceased to exist, except as it remained the handy 
rendezvous of fer@ nature and the wandering vagrant. 

There seems to have been no response to the call for 
the November 28 meeting (C. R. p. 566, Lewis, Re-x-Q. 
141). Lewis says the minutes of November 28 state 
that at this meeting there was “ no quorum present”. 
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Lewis further says that the next that is found of the 
company and its affairs, in the minutes, relates to the 
annual meeting of February, 1899 (C. R. p. 566, Re-x- 
Q’s. 144-145), at which was elected a new board con- 
sisting of Charles A. Cheever, William Fahnestock, W. 
Seward Webb, Victor E. Burke, S. F. Noyes, Thomas 
C. Powell and William Holzer. And here again it is 
seen that Haines and Lewis had disappeared. Fahne- 
stock remained, but as he says (D. R. p. 100, Re-d. Q. 
378), his resignation with those of Messrs. Webb 
and Holzer, were thereafter submitted. 

Lewis finds in the minutes of the February 24, 1899 
meeting, the following (C. R. p. 567, Re-x-Q. 149) : 


“ The reorganization commitee appointed at the 
trustees’ meeting held June 3, 1898, reported that 
they had no recommendations to make, and asked to 
be discharged, and on motion the report was ac- 
cepted and the committee discharged. The presi- 
dent was requested to prepare a plan for the re- 
organization of the company, the same to be 
submitted at a meeting of the board.” . (Italics 
ours.) 


Nor, so far as these minutes show, was any further - 


action taken by either the New York Phonograph 
Company, or its board of trustees, with reference to a 
reorganization of the company’s affairs prior to Feb- 
ruary 20, 1901 (C. R. p. 568, Lewis, x-Q. 151). 

There was no annual meeting of stockholders to 
elect trustees for 1900 (D. R. 98, Fahnestock, Re-d. Q. 
369 ; nor do we again hear of this company’s affairs, 
through the minutes or otherwise, until the special 
meeting of September 21, 1900, at which Noyes and 
Powell, constituting themselves a full board, elected 
Funston, Tremain and Evans, for the purpose of giv- 
ing the board not only a numerical appearance but a 
dignity that should befit the contract which the com- 
pany was then concluding with Andem for the institu- 
tion of this suit (post, pp. 79, 80). 

Fahnestock says that, after their interviews with Dyer 


in 1898, their thought was to sue Edison,. and that 


/ 
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they would have done so but for the $13,000 expense. 
But it would more appear from the minutes that Lewis 
has read into the testimony, that the bulk of their 
thought was given to Dyer’s suggestions ; and that, for 
once, after the suspension agreement, they had seriously 
set about putting the company on a business footing. 
Of course, they could have sued Edison, or they could 
have put the company in shape to do the phonograph 
business ; and perbaps they thought of doing both. 
But, if so, Fahnestock has left the complete story to be 
dragged from Lewis. 

Lewis and Haines resigned owing to a “ pressure of 
other business ” in 1898 (C. R. p. 550, Lewis, x-Q. 64; 
D. R. p. 293, Haines, Q. 59) ; but Fahnestock presents 
no such substantial reason for his resignation (D. R. 
99, Fabnestock, Re-d. Q. 378; p. 245 Re-d. Q. 497). 
But explanation is hardly necessary when it is remem- 
bered that Lewis held 540 shares, Fahnestock about 
700, Haines about 300, and that when they resigned 
they left these interests wholly unrepresented—and 
this notwithstanding the fact that from its organi- 
zation Falnestock and Haines had been the vir- 
tual managers of the company’s affairs (D. BR. p. 93, 
Fahnestock, Re-x-Q. 348). They had remained to the 
last, but in the end, notwithstanding these holdings 
and responsibilities, they abandoned ‘the company pre- 
cisely as Gottschalk had done in 1890 (D. R. p. 197, 
Gottschalk, Qs. 29-33, ; Re-d. Qs. 98-101, p. 205). 

In these circumstances of their withdrawal is found 
ample evidence to show that the New York Company 
was then defunct. Nor in all of the voluminous record 


offered by the two sides in this suit, is there one word ° 


found to show that the New York Company at any 
time between the expiration of the suspension agree- 
ment (July 1, 1895) and the commencement of this 
suit, in January, 1901, exercised or attempted to 
exercise its so-called rights by doing business. Their 
efforts began and ended in talk of reorganization. 
Nor to the present day, have they attempted 
to exercise these rights unless it be by their agreement 
of May 7, 1903, with Leeds & Catlin, small manufac- 
turers in this city, whom they authorized, under their 
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assumed rights, to make Edison records (D. R., p. 51, 
Fahnestock, Qs. 121-128). Of course, at the latest ad- 
vices (November 2, 1903), Leeds & Catlin had delivered 
no such records. Fahnestock expected deliveries from 
day to day, but he knew the manufacturers were some- 
what behind in their orders (D. R., p. 52, Fahnestock, 
Q. 181).:: ++ 

And that complainants had wholly abandoned the 
phovograph and talking machine business as early as 
July, 1895, has been repeatedly asserted by their own 
counsel and solicitor, Mr. Elisha K. Camp, in plead- 
ings filed by him in ‘other suits within this jurisdic- 
tion (post, pp. 61-63). , 

Briefly, the history of the New York Phonograph 
Company is this: Its business was a failure from the 
first, as is shown by Gottschalk and Burke. By July 
1, 1892, its working capital and credit had been ex- 
hausted (accountant’s report, D. R., p. 435); during 
the year following July 1, 1892, it continued a mori- 
bund existence ; during the two years following July 
1, 1893, its obligations were assumed by the North 
American Company, under the suspension agreement ; 
while thereafter, for the five and one-half years pre- 
ceding thé commencement of this suit, it did no busi- 
ness, nor was anything whatever heard of it, except as 
it perfunctorily wrote to and called upon Mr. Edison and 
his representatives, first in 1896, and again in 1898. 

The New York Company, with the scant business it 
found to do, its over-capitalization and the stock- 
jobbing propensities of its managers, was a failure from 
the first. This much is shown by the accountant’s re- 


port of July 12, 1892 (supra, pp. 24-30). But the inva-. 


sion of its territory by the American Graphophone Com- 
pany from 1892 to the present time might well have 
destroyed its business, even if its condition had other- 
wise been sound. In treating this subject as a separate 
topic (post, pp. 89-97), special attention is given not 
only to the circumstances and effects of these invasions, 
but as well to the fact that they were brought about 
and abetted by the very people who are now promot- 
ing this litigation. 
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THE SO-CALLED EXTENDED LICENSE. 
THE PRICE PAID FOR IT BY THE NEW 
YORK COMPANY AND THE FAILURE OF 
CONSIDERATION. THE RIGHT TO SUCH 
LICENSE FORFEITED BY THE WITH- 
HOLDING OF STOCK. THE SURREP- 
TITIOUS TAKING OF THE EXTENDED 
LICENSE SUBSEQUENT TO THE BRING- 
ING OF THIS SUIT. 


The Two License Terms—The Money Consideration 
Sor the First and the Stock Consideration for the Second 
as Shown by the Contracts. 


The Haines contract of February 6, 1889 is unlike 
that of the Metropolitan of October 12, 1888, as to 
date, amount of consideration, and territory covered ; 
but they are so similar in character that in considering 
them, and particularly the so-called extended licenses, 
our references to one may be considered as equally 
applying to both. Referring to the Metropolitan (C. R. 
Exhibits, p. 266, fol. 798), two terms are contemplated, 
one for five years between October 12, 1888 and Oc- 
tober 12, 1893, for which, plus an option for an addi- 
tional ten years, was paid $100,000 and “other good 
and valuable considerations ”. ‘That the $100,000 was 
paid for the five-year term, and for the five-year term 
only, amply appears, not only from sections 1 and 15 
of the original contract, but equally from the supple- 
mental agreement, which, shortly after the date of the 
original license, was placed in the hands of the Central 
Trust Company as depositary. Thus, the original 
license recites : 


«First. The rights hereby granted shall remain 
in force and this agreement shall continue until the 
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12th day of October, A. D. 1893, and for such fur- 
ther period as hereinafter provided, unless sooner 
terminated as hereinafter provided, and shall ex- 
tend and exist and be exercised and the instru- 
ments and property leased hereunder shall be used 
only within the following described territory, 
namely, the Counties of New York, Westchester, 
Richmond, Queens, Suffolk and Kings in the State 
of New York, U.S. A. And the party of the first 
part hereby covenants and agrees that it will grant 
no other similar rights or any rights for the use 
of the Phonograph or Phonograph-Graphophone 
or Phonographic or Phonograph-Graphophonic 
appliances for the foregoing territory or any part 
thereof while this agreement shall remain in force.” 
{C. R. Exhibits, p. 266) : 

“ FirreentH. And it is further hereby ex- 
pressly covenanted and agreed by and between 
the parties hereto that at the expiration of 
the five years herein limited as the life 
of this agreement, the party of the 
second part shall in such manner as may 
be in accordance with law, increase its 
capital stock to the extent of twenty-five per 
cent. of the par value thereof, and shall issue 
and deliver the whole of such increase 
of full-paid unassessable stock to the 

. party of the first part or to Jesse H. 
Lippincott, Trustee, or its successor, as 
the party of the first part may direct, 
and the party of the first part shall 
in consideration therefor extend this 
agreement and the rights hereunder to 
March 26th, 1903, and fér such further time 
at the option of the party of the secocd part as 
shall be equal to the time for which the party of 

‘ the first part shall become authorized to grant any 
exclusive license under any patent or patents relat- 
ing to Phonographs or Phonograph-Graphophones 
or improvements therefor. But it is further 
understood and agreed by and between the par- 
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ties hereof that if before the expiration of 
said five years from the 12th day of October, 
1888, the said Metropolitan Phonograph Com- 
pany, party of the second part, shall elect 
to increase its capital stock pursuant to the 
terms of this agreement and shall deposit the 
said $250,000 (2,500 shares) of capital 
stock with the Central Trust Company 
of the City of New York for delivery to the 
said North American Phonograph Com- 
pany, party of the first part, or to Jesse H. Lip- 
pincott, Trustee, or his successor, as the party of 
the first part may direct, at the expiration of 
said five years, that then' and in that 
event and upon due notice to. the said North 
American Phonograph Company, party of the first 
part, of the increase of said capital stock and the 


- deposit of said shares with said Trust Company as 


-aforesaid the North American Phono- 


‘graph Company, party of the first part, shall 


forthwith deliver to'the said Trust 
Company a license to the party of 
the second part similar in form to 
the license herein granted, for a 


‘further period from the expiration of said 


Jive years, namely, antil the 26th day of 
March, 1903, and for such further time at the 
option of the party of the second part as it may be 
authorized to extend said license as aforesaid ; the 
deposit of said shares of capital stock 
and said extended license to be upon 
the following conditions: 7Jhui at the 
expiration of said five years the said 
Trust Company shall deliver to the 
North American Phonograph Com- 
pany, purty of the first part or to the said Jesse 
H. Lippincott, trustee, or his successor, as the party 
of the first part may direct, said 2,500 shares 
of stock of the Metropolitan Phonograph Com- 
pany, party of the second part, and said Trust 
Company shall deliver to the Metro- 


¢ 
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a politan Phonograph Company, party of Pee i 

} a. the second part, its successors or assigns, the 

eed 7 _ said extended license, or the said 
ea ae company shall be immediately entitled a 
a a to the possession of the said extended 3 
Brg re Oy license on the delivery aforesaid of : ee 
Bef ae said 2,500 shares of stock. In the event B a 
~ a ". of such present.delivery of such shares of stock to 
~ the North American Phonograph Company, party 
of the first part, or to Jesse H. Lippincott, Trustee, 
or his successor, as the party of the first part may 
— direct, said party of the first part and said trustees 3 
° shall agree with the party of the second part that 
neither it nor he will dispose of the said shares of 
stock during the said five years, or of any interest’ 
‘ therein, and that all dividends which may be 
earned and declared upon said 2,500 shares of 
stock during the said five years shall be repaid to 4 
the party of the second part.” (C. R. Exhibits, ; ; 4 

pp. 278-280.) (Italics and black type ours.) 


On the 23d of June, 1890, the extension license con- 
templated by sections 1 and 15, just quoted, was duly 
executed and, with the 2,500 shares of Metropolitan 
stock, was deposited with the Central Trust Company 
(C. R. Exhibits, pp. 282-90), where it was expected by E 
the contracting parties they would be held throughout ; 
the remainder of the five-year term. The extension 
agreement after reciting these facts and section 15 of 

, the original license, and that both the stock and exten- 
4 sion license had been duly deposited in escrow, con- s 
= 4 tinues as follows (pages 285-287) : + ie ‘ 


x ‘“‘ Now, therefore, in consideration of said agree- 
3 ment of October 12th, 1888, and of the covenants 
: and agreements therein contained and of the sum 
* of One dollar by each to the other in hand paid, 
- } \ it is hereby agreed by and between the parties ‘ 
& hereto as follows: 
2 “First. It is agreed that said Twenty-five hun- 
dred shares of stock of the party of the second part 
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herewith deposited shall forthwith be transferred 
to and in the name of the Central ‘Trust Company 
of New York, provided that said transfer has not 
already been made, the same to be held by said 
Central Trust Company of New York upon the 
terms herein stated and as provided for in said 
agreement until the 12th day of October, 1893. 
“Srconp. Itis further agreed that on 
the 12th day of October, 1893, said Cen- 
tral Trust Company of New York, shall, without 


' further direction from the parties hereto, ov either 


of them, and without other or further 


’ consideration, deliver and transfer to 
‘ said Jesse H. Lippincott, Trustee, or his suc- 


cessor; Said Twenty-five hundred shares 
of stock and shall, at the samo time, deliver 
to the party of the first part and to the 
party of the second part heroto, each one 
copy of this agreement or extended 
license, which is executed and deposited, in du- 
plicate, this day with said Central Trust Company 
of New York, and the party of the second 
part shall be immediately entitled to 
the possession of said extended license 
upon the delivery to said Jesse H: Lippin- 
cott, Trustee, or his successor, of said shares 


of stock. 


“Tuirp. It is further agreed that upon 
delivery, as aforesaid, to said Jesse H. Lip- 
pincott, Trustee, or his successor, by said Central 
Trust Company of New York of said shares of 
the capital stock of the party of the 
second part, and upon the faithful performance 
by the party of the second part of all the cov- 
enants and agreements made incumbent upon it 
by said agreement of October 12th, 1888, then 
that this agreement shall become and shall 
confer upon and shall fully and entirely vest 
in the party of the second part an ex- 
tension of the rights granted to and con- 
ferred upon the party of the second part 
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by said agreement of October 12th, 1888, 
for a further period and until the 26th 
day of March, 1903, and for such further time 
as the party of the first part may be authorized to ex- 
tend such license: subject, however, to the cov- 
enants and agreements of said agreement of Octo- 
ber 12, 1888, as fully and entirely as if said agree- 
ment had been in the first instance made to cover 
the period of the extension granted hereby as well 
asthe period originally thereby fixed and lim- 
ited.” (Italics and black type ours.) 


’ This agreement also contains various stipulations as 


+o the disposition to be made of dividends earned upon 


the stock so deposited, and is ‘followed by the accept- 
ance of the Central Trust Company accepting the trust 
and acknowledging “ receipt of certificate No. B125 in 
the name of the Central Trust Company of New York, 
trustee, for twenty-five hundred shares of one hundred 
dollars each of the capital stock of the Metropolitan 
Phonograph Company deposited with it this 
eighteenth day of July, A. D. 1890” (C. R. Exhibits, 
pp. 289-290). 

It requires no argument to show that these docu- 
ments contemplated a license, not for one continuous 
term of fifteen years, but a license in two terms, one for 
five years and a second for ten. Indeed, complainants, 
in their brief on the motion for preliminary injunction 
(page 65), say, “had not the rights under the contract 
of October 12, 1888, been extended, they would have 
expired on October'12, 1893.” And this we account of 
prime importance, since it shows that the money paid 
both by the Metropolitan and John P. Haines applied 
wholly and only to the five-year licenses, and in no 
sense whatever to the ten-year extensions, thus showing 
that the entire consideration to have been paid for the 
ten-year extensions was the stock and only the stock of 
the licensee companies. 

These were the usual contracts between the North 
American and its licensee companies, although in at 
least one case, namely, that of the New England Com- 
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pany, a one-term license fur fifteen years was granted 
(D. R. Exhibits, p. 469) ; but in all other respects the 
New England license was of the usual form. 

Obviously, if the original Metropolitan and Haines 
licenses had been for fifteen years instead of five, the 
$100,000 paid by the Metropolitan and the $125,000 
paid by Haines would have been as applicable to the 
last ten years of the term as to the first five; and, if 
so, it could not in truth be said that by the inac- 
tivity or insolvency of the licensee companies there 
had been an absolute failure of performance or a total 
want of consideration. But if the money paid by 
Haines and the Metropolitan applied only to the five- 
year terms of the licenses, obviously the only consid- 
eration paid for the license extensions must have been 
the stock of the licensee companies, and, with their 
inactivity, insolvency or both, there must have been a 
total failure of consideration. 


Failure of Consideration for the Second Term Owing 
to Complainants’ Inactivity. 


That there was an absolute failure of consideration 
must be apparent from the fact that between July 1, 
1895 and March 26, 1903 the licensee company re- 
mained wholly and absolutely inactive. Indeed, from 
1893 to March, 1903 it maintained only a nominal ex- 
istence, and had no established place of business 
(supra, p. ). 

Fahnestock, Lewis, Haines, and Andem have seri- 
ously referred to the New York Company’s four places 
of business (D. R. p. 91, Fahnestock, Qs. 337-41 ; C. 
R. p. 345, Haines, Qs. 474-76; C. R. pp. 654-6, An- 
dem, x-Q’s. 357-373); but even in these assertions 
suflicient is found to make clear the fact that the New 
York Company throughout the whole of the extension 
period was wholly an imaginary factor in the phono- 
graph business insofar as existence or’ activity may 
hare been necessary to give to its stock a value com- 
mensurate with that of the license which they pretend 
‘to have acquired. Contrasted with these statements 
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of Fahnestock, Haines, Andem, and Lewis in their at- 
tempts to disprove the non-existence of the New York 
Company, we may point to the carefully formulated 
declarations of complainant’s own solicitor, Elisha K. 
Camp, in answers drawn in varivus suits throughout 


the country, and particularly in //elm ». American 


Graphophone Company, Columbia Phonograph Com- 
pany, General, and New York Phonograph Company, 
U.S. C. C., Southern District of New York, in Equity 
No. 8413. The Elisha K. Camp who signs the answer 
in the Helm suit as solicitor and of counsel, is the 
Elisha K. Camp, solicitor and counsel in the present 
suit (D. R. p. 410, Camp, Q’s. 37-38); and, withal, 
long before the Helm answer was prepared or filed, his 
sole compensation for services as solicitor and counsel 
in this case had been fixed by contract at 25% of all 
moneys or things to be collected from defendants 
herein (Plea Record, pp. 82-87). Yet while outlining 
the status of the New York Company in. the Helm 
answer (D. R. Exhibits, p. 586), he said : 


“94, Defendants have been advised and be- 
lieve, and therefore aver, that on July 1, 1893, 
said New York Phonograph Company did (by an 
‘instrument in writing, duly executed and delivered) 
‘agree to waive, relinquish and abandon its alleged 
rights and any rights whatever under its alleged 
contracts with said North American Phonograph 
Company, until July 1, 1895; and as a matter 
of fact said New York Phonograph 
Company did actually waive, release, 
relinquish and abandon all its alleged 
rights, in the premises, not only up to 
July 1, 1995, but continuously there- 
after and down to the present time, and 
at no time has ever resumed or at- 
tempted or pretended to resume any 
alleged right (exclusive or otherwise) in 
the premises; and even now the said 
New York Phonograph Company has no 
place of business and it has no business 
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: _ whatever within the State of New York, 

O a ; and is not in a position to supply ’ 

‘4 the demand for talking machines and 

supplies or to carry out the provisions of 

§ said alleged contracts set out in Sched- 
ule Band A.” (Black type ours). 


i 4 Helm, a large stockholder of the New York Phono- * 
4 graph Company, instituted this suit against the 
American Graphophone Company and the Columbia 
‘Phonograph Company, General, for infringement of its 
f 4. . ‘interests under the Metropolitan and Haines’ licenses . 
F a —the licenses which are under consideration in this Joe 
- . suit. Obviously, under these licenses, the New York 
i a . Phonograph Company had an equally good cause of 
% action against the Graphophone Companies ; but here ‘ 
Mr. Camp no longer speaks for the New York Phono- 
graph Company like a party in interest, for, as counsel 
. for the graphophone companies, he proceeds with all 
co tw 2 vigor to show that if the New York Phonograph Com- 
Z 3 pany had ever acquired any such rights, they had 
a wholly abandoned them by their inactivity, apathy or 
insolvency ; and what he says in sections 19, 24 and 
25 of the Helm answer respecting the New York Com- 
‘*pany, the invasion of territory, and its acquiescence is 
“ : no less applicable to the present case (D. R. Exhibits, 
pp. 583-8). Under Camp’s contract with Andem, and 
Andem’s with the New York Phonograph Company 
‘relating to his employment as solicitor and counsel in 
this case, he is unquestionably made a party in in- 
terest ; and even if his declarations in the Helm an- 
swer were not true, they might well be held as binding 
upon complainant. But whether regarded as declara- 
tions’ against interest by a party in interest, or as 
otherwise bindiog upon complainant, they are at least 
most persuasive in support of defendant’s contention 
that the New York Company was defunct during all ‘ 
that period that the second license was intended to. 
‘cover. Camp’s answer was filed July 6, 1903. 
Camp (D. R. p. 408, Q. 30) testifies that in other suits: ‘ 
in this district, substantially the same answer was used ;. 
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and of course he is now unable to say that the allega- 
tions of the Helm answer as to the status of the New 
York Company are untrue; nor is there one word in 
all this record to show that they are untrue. Mr. 
Hicks, Mr. Camp’s associate in the present case, con- 
tents himself by objecting to the introduction of the 
Helm answer, on the ground that Mr. Camp's allega- 
tions therein cannot be binding upon this complainant. 
But Mr. Hicks’ protests come late. In the Helm suit, 
he filed an answer for the New York Phonograph Com- 
pany, the latter having been joined as defendant, to 
bring the proper parties before the Court (D. R. Ex- 
hibits, p. 591) ; but here he makes no protests against 
Camp’s allegations, although there is now a pretense 


that Camp’s statements were unknown to the officers ~ 


of the New York Company. But this does not explain 
Mr. Hicks’ omission. Even if Camp’s allegations were 
unknown to Andem, Fahnestock, and Haines, they 
were known to Mr. Hicks, by whom they were quietly 
passed.. Andem (C. R. p. 593, Q: 68) testifies that 
upon discovery of these dangerous and, as he calls 


them, untruthful assertions, a written protest was im-: 
mediately sent to Mr. Camp; but what this protest. 


was we are not permitted to know, as Andem refuses to 


produce the correspondence (C. R. pp. 646-7, x-Q’s.- 


325-8). Of course, the Court would order the pro- 


duction of such letters, but the case is already too: 


clear to warrant the delay and trouble that must have 
attended any such procedure. 


It may well be assumed, however, that Andem’s pro- | 


tests contain statements no less dangerous to com- 
plainants than were Camp’s allegations, for, if not, 
why are they unwilling to produce the correspondence ? 


The New York Company's Leefusal to Deliver and: 


Transfer Its Stock. Complainant Had No Title When 
Suit Was Brought. 


The extension licenses were never legitimately in 


complainants’ possession ; nor illegitimately until long — 
after this suit was commenced. We maintain, there- 
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fore, that when the bill in this case was filed, com- 
plainants were absolutely without title. Of course, 
complainants had once legitimately owned the five- 
year Jicenses under the Metropolitan and Haines 
agreements ; but the five-year licenses expired long 
since, and there is nothing in or about them relating 
to this suit. The whole controversy is over the exten- 
sion terms; yet for these terms complainants have 
never had even a color of title. 

It is enough that the complainants did not, would 
not, and could not resume the phonograph business 
after the suspension agreement expired on July 1, 
1895 ; but, aside from this circumstance, which meant 
an absolute failure of performance on the part of 
the New York Company, they withheld . from 
the North American Company - or its representatives 
the worthless stock which they had issued and 
deposited with the Central Trust Company to pay for 
the extension rights. Indeed, the Cutting suit against 
the receiver of the North American Company of 1894, 
was an imposition upon the North American Company, 
the receiver, and the Court ; for, while the New York 
Company was waging the suit, it was, at the same time, 
threatening to prosecute the Central Trust Company, 
depositary, if it delivered the stock according to the 
plain terms of the escrow. In September, 1894, shortly 
after the appointment of the receiver (Hardin) the 
New York Company (C. R. Exhibits, p. 423, Ex- 
hibit 125, Record of the Cutting Suit), wrote him 
of the New York Company’s alleged rights and 


threatened suit unless such rights were observed. 


Another such letter was sent him October 3, 1894 ; 
and, at the same time, by resolution of the board 
of the New York Phonograph Company, two others 


were written, one to the Central Trust Company and. 


the other to the transfer agents, Messrs. Winslow, 
Lanier & Company, forbidding either the delivery or 
transfer of the stock. These letters are: 
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“ New York, October 3, 1894. 


CentraL Trust Company, Trustee, 
54 Wall St., 
New York. 


GenTLEMEN.—The following resolution was 
passed this day by the Executive Committe of the 
New York Phonograph Company : 

Resolved, That the Secretary of this company 
notify the Central Trust Company, Trustee, not to 
deliver the Twenty-five hundred (2,500) shares 
of The New York Phonograph Company’s stock, 
nor the Twenty-five hundred (2,500) shares of 
the Metropolitan Phonograph Company’s stock 


standing in its name as Trustee, to the North Amer-— 


ican Phonograph Company or its Receiver, or to any 


person or persons claiming under them, pending: 


the settlement of certain claims of this company 
against said stock ; and further notify the said 
Central Trust Company that the New York Phono- 
graph Company will hold it responsible as trustee 
if it delivers the said stock or any part of it, until 
notified by the New York Phonograph Company 
that its claims against the said stock have been 
settled. 

Please acknowledge receipt of this letter, and 


oblige, 


Yours very truly, 
Ricwarp Towniey Hates, 
Secretary.” 


“ New York, October 3, 1894. 


Messrs. Winstow, Lanier & Co., 
17 Nassau Street, New York City. 


GENTLEMEN :--The following resolution was 
passed this day by the Executive Committe of 
the New York Phonograph Company : 

ResoLveD, that the Secretary of this company 
notify Messrs. Winslow, Lanier & Company, 
Transfer Agents, not to transfer to any party or 
parties, the Twenty-five hundred (2500) shares of 
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The New York Phonograph Company's stock, nor 
the Twenty-five hundred (2500) shares of Metro- 
politan Phonograph Company’s stock, standing in 
the name of the Central Trust Company, Trustee, 
‘ pending the settlement of certain claims of the 
New York Phonograph Company against said 
stock, and to further notify the said Messrs. Wins- 
low, Lanier & Company that the said’ New York 
Phonograph Company will hold them ‘responsible 
as transfer agents if they transfer the said stock 
or any part of it, until notified by the New York 
Phonograph Company that its claim against the 
said stock has been settled. 
Please acknowledge receipt of this letter, and 
oblige, — ® 
Yours very truly, . 
Ricuarp TownLEy HaInes, 
Secretary.” 


Obviously, these letters meant neither more nor less 
than a rescission of the extension contracts; but of 
these letters neither the receiver nor others interested 
in the fortunes of the North American Company were 
notified. And in the face of these letters, the Cutting 
suit was pressed to judgment and the $1600, awarded by 
the Chancellor, was collected. We may well ask whether, 
with these letters on file, forbidding either tlie de- 
livery or the transfer of the stock which, and which 
alone, was to pay for the license extensions, there 
could have been that delivery and transfer that the 
plain terms of these licenses contemplated? Indeed 
the North American Receiver might have recovered 
the judgment which the New York Company had col- 
lected in the Cutting suit (supra, p. 33) had he known 
of these letters. 

The peculiar methods employed by complainants 
subsequent to 1894 are strikingly illustrated by these 
proceedings. Even if they might with propriety have 
withheld their stock because the receiver had not re- 
mitted certain small royalties, they could not in de- 


cency or common honesty have left those letters on . 
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file and in full force after their claims had been duly 
liquidated. But this they did; for these letters were 
left unrevoked until June 20, 1902; and only then was 


_ the one to the Trust Company revoked when the New 


York Company, for the first time, sought to obtain 


possession of the license extensions. Nor may they — 


be credited with even then lifting the interdiction 
against delivery of the stock. At that time, it had 
evidently occurred to them that they had brought suit 
upon a license which they neither held nor owned ; 
and, doubtless to correct this omission, if possible, 
they then went to the Trust Company as the following 
letter shows (C. R. p. 324, Defendant’s Exhibit 5) : 


“ New York PHONOGRAPH COMPANY. 


Office, 140 Nassau Street. 


New York, June 4th, 1902. 


CENTRAL Trust Company or New York, 
54 Wall Street, New York. 


GENTLEMEN : Our records show, that on or about | 


the 10th of May, 1889, there was assigned to your 
company as trustee by the New York Phonograph 
Company 2,500 shares of the capital stock of this 
company, and at the same time there was deposited 
with you as trustee of the North American Phono- 
graph Company an extended license to this com- 
pany, which stock and extended license were to be 
surrendered to the respective parties thereto at 
the date named in the agreement filed with the 
other papers in the case. On the 26th of June, 
1890, there was also assigned to your company as 
trustee on exactly similar conditions, 2,500 shares 
of the stock of the Metropolitan Phonograph 
Company, whose franchise and assets were subse- 
quently purchased by this company. These trusts 
expired some time ago according to the terms of 
the agreement, and we understand that the ex- 
tended licenses are held by you subject to our 
demand. Will you therefore please deliver the 
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same to the president or secretary of the company 
and oblige 
‘ Yours truly, 
Joun P. Haines, 
President. 
James L. ANDEM, 
Secretary.” 


But while under the terms of the escrow, the Trust 
Company could not accede to their demand, it accom- 
modatingly suggested a remedy, which was that the 
New York Company should present a letter demanding 
the licenses which at the same time should leave the 
Trust Company free (upon the record, at least) to 
deliver the stock. This letter is (D. R. p. 109, De- 
fendant’s Exhibit 54) : 


“ New York PHonoGrarH Company, 
No. 140 Nassau Street, 


New York, June 20, 1902. 


CENTRAL Trust Company oF New York, 
54 Wall Street, New York. 


GENTLEMEN : In compliance with your request of 
to-day, on behalf of New York Phonograph 
Company, we state that New York Phonograph 
Co. is the legal successor of The New York Phono- 
graph Co. and Metropolitan Phonograph Co., the 
two companies named in our letter to you dated 
June 4, 1902, and we also state that in making upon 
you the demand of said letter of June 4, 1902, for 
the extended licenses therein meationed New 
York Phonograph Co. relinquishes all claim upon 
your company for the stock deposited with said 
extended licenses with you as trustee. 


Yours truly, 
Joun P. Haines, 
Prest, 
James L. ANDEM, 


Secy. 


Received the above two extended licenses. 
JAMES L. ANDEM, 


Sec’y N. Y. Phono. Co. 
June 21, 1902.” 
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Again, all of this was done without. the knowledge 
of Lippincott’s successors. But it is of no moment 
that such a notice was not sent to them, for the order 
withholding the stock had remained in force until long 
after the commencement of this suit. 

Of course, the letter of June 20, 1902, apparently 
authorizing the delivery of the stock, was never in- 
tended as a release. No such notice was sent to the 
transfer agents, nor would the stock have been trans- 
ferred had the North American Company or its suc- 
cessors secured the certificates which had so long been 
in possession of the Trust Company. Certainly 
Winslow, Lanier & Company would not have trans- 
ferred it, and still less do. we believe the New York 
Company (now their own transfer agents) would have 
done so. But even with the transfer books in their 
own possession, the New York Company considered it 
dangerous to leave the Central Trust Company free 
even to hand over the stock certificates, as appears 
from the following letter, (D. R. p. 110, Defendant’s 
Exhibit 6) : 

“ New York PHonoGrarH Company, 
No. 140 Nassau Street, 


New York, June 18, 1903. 


CrenTraL Trust Company oF New Yorks, 
54 Wall Street, New York. 


GENTLEMEN :—I am instructed by the Executive 
Committee to call your attention to the letter sent 
you by this company, dated October 3, 1894, a 
copy of which I enclose, and to inform you that 
the conditions spoken of in that letter still con- 
tinue. They therefore desire that the prohibition 
imposed upon you regarding the delivery of 2,500 
shares of stock of The New York Phonograph 
Company, and the 2,500 shares of stock of the 
Metropolitan Phonograph Company therein re- 
ferred to, shall remain in force until you are noti- 
fied by this company that its claims against this 
stock have been settled. 
; WILLIAM FAHNESTOCK. 

Treasurer.” 


Berge 
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These letters unmistakably show that the New York 
Company was withholding its stock, not merely because 
of a difference with the receiver who owed them $1600, 
but for other and more urgent reasons: If they had in 
mind merely their difference with the receiver, the 
letter of October 3, 1894 should have been canceled the 
moment their claims against the receiver and the North 
American had been liquidated ; and, again, even if, by 
an oversight, they had forgotten to so direct the Trust 
Company until after. the commencement of this suit, 
they should not have written still another letter, even 
after the expiration of the ten-year term, warning the 
Trust Company against such delivery. The real 
reasons why the Trust Company stock was withheld 
we believe to be these: From the date of their first 
letter to the Trust Company, October 3, 1894, to the 
commencement of this suit, the stock was of no 
appreciable value, nor did the New York Company 
want the extended license for any substantial 
purpose. The license was in the Trust Company 
and might have been theirs for the taking so 
long as they were willing to hand over their stock ; but 


. they did not want the license. They doubtless under- 


stood that it would be a simple and inexpensive 
matter to constitute themselves custodians of the 
license papers ; nor could the pain of delivering their 
worthless stock have deterred them. They knew that 
if they took the license, they must actively enter the 
field as a selling agent; and this they could not, and 
would not, undertake to do. They evidently regarded 
the license as a thing of danger to be avoided, and as 
something which might better be held in such an 
equivocal position as would enable them to make 
claims without concurrently burdening themselves 
with reciprocal obligations. 


There Was No Delivery of Stock, Constructive, or’ 


Otherwise, and Certainly No Transfer Within the fe- 


_ quirements of the Escrow. 


It will be argued by complainants that while they 
had not corporeal possession, there had nevertheless 
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been a constructive delivery of the license to the 
New York Company and of the stock of the North 
American, or its representatives. But a claim of 
constructive delivery is not consonant with letters 
threatening the depositary with prosecution in case 
of delivery. Clearly, such a withholding cannot 
mean a delivery, constructive or otherwise. Under 
their full force, these letters meant, not a delivery, 
but a withholding of the stock beyond all possible con- 
trol of those for whom it had been intended. A de- 
livery in law, as is said by Justice Marruews in Lin- 
coln v. Hinchman, 124 U.S., 38, is a full and nncon- 
ditional delivery’ which is consonant with neither a 
lien nor any other conceivable restraint. But even if 
by some theory of law, of which we cannot conceive, 
the acts of the parties might be regarded as constitut- 
ing a constructive delivery of the New York Company’s 
stock to the North American or its successors, there 
was not that transfer of the stock which was made im- 
perative by the license agreements. 

Referring to the Metropolitan extension (C. R., Ex- 
hibits, pp. 286-87), it was said that the Central Trust 
Company, without further direction from the parties 
(folio 857), should on the 12th day of October, 1893 
“deliver and transfer” to Lippincott or his suc- 
cessors (meaning the North American Company) the 
2500 shares of stock, and that upon such delivery, and 
then only, should there be (folio 859) 


“ an extension of the rights granted to and con- 
ferred upon the party of the second part [the New 
York Company] by said agreement of October 
12th, 1888, for a further period and until the 26th 
day of March, 1903, and for such further time as 
the party of the first part may be authorized to 
extend such license.” 


If the fictions of interpretation would satisfy the . 


requirements of delivery, under these'plain terms, no 
such disposition can be made of the requirement to 
transfer. The requirement to transfer is imperative, 
and as such, it must have been carried out only in ac- 
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cordance with those methods of. conveyance which are 
prescribed in the by-laws of the New York Company 
(D. R. Exhibits, p. 458) : 


“ ARTICLE IX. 
TRANSFER OF STOCK. 


“ Sxro. I. Transfer of shares shall be made only 
upon the books of the company when the holder 
in person or by power of attorney duly executed 
by him and filed with the Secretary and on the 
surrender [of] the original certificates or certifi- 
cate of such shares. ; 

“ Seo. II. On the transfer of any shares, each 
certificate shall be receipted for in the certificate 
book. All certificates exchanged or surrendered 
to the Company shall be cancelled by the Secre- 
tary and pasted in their origiral places in the cer- 
tificate book; and no new certificate shall be 
issued until the certificate for which it is ex- 
changed has been thus cancelled and returned to 
its original place in said book.” 


Obviously, between these requirments and the 
threatening letters which complainant wrote both to 
the Trust Company and to the transfer agent, coupled 


as they were. with the total omission of any act in that - 
behalf, there could have been no transfer within the ~ 


plain terms and requirments of the license exten- 
sions ; and through this omission alone, complainant’s 
title to the license extensions must have wholly 
failed. 


The Contract Rescinded by the Withholding of Stock 
_ and by Complainant’s Refusal to Lesume the Phono- 
graph Business After the Expiration of the Suspension 
Agreement. 


And, withal, the conduct of the New York Company 
has been such as to work an absolute rescission of con- 
tract. It may be argued that there had been a partial 
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performance under the suspension agreement and that 
tke Court could not now restore the parties to their. 
original status ; but this rule does not apply to the 
case of concurrent promises, where the party wishing 
to rescind has derived no benefit. Such is the present 
case. If there were a partial performance during the 
time of the suspension agreement, it is nevertheless 
true that all of the benefits there derived accrued to 


the New York Company and nothing to the — 


North American or its successors. The sus- 
pension agreement is what its designation implies. 
During its two years of life, the New York Company 
was relieved from every obligation of expense and 


activity ; and that it enjoyed certain royalties and . 


psyments from the North American receiver afforded no 
excuse for a continued abandonment of its obligations 
when the time came for it to re-enter the field as a 
selling agent. Clearly, so far as the rights of the New 
York Company may have been’ retained or abandoned 
by its activity or its apathy, the suspension agreement 
may be wholly ignored and the case considered as if 
the extension term had first commenced July 1, 1895,, 
the date when the suspension agreement came to an, 
end. Up to that date, the New York Company had 
been excused. But when the time came to act, instead, 
of that activity by which alone they might have pre-, 
served their rights, the New York people contented 
themselves by writing once or twice to Edison in 1896, 
and, again, in 1898, by a visit to Orange and a further 
interview or interviews with Dyer. Such an exhibition, 
of activity was little short of ridiculous when they were 
wholly paying for the extension licenses by their stock 
which could only be made of value by their activity. 
But, withal, they would not even give up their worth- 
less stock ; and were still willing to inflict upon the 
purchaser of the Edison patents that fraud which they 
had already perpetrated upon the North American re- 
ceiver in collecting the $1600 through the Cutting 
suit. 

Clearly, the case is to be considered as if there had 
been no suspension agreement, and as if the extension 
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term had commenced July 1, 1895, when the suspen- 
sion agreement expired. In other words, the right to 
rescind is to be determined by the conduct of the New 
York Company after that date. What complainants 


should have done is obvious. At or shortly after that ° 


time, the owner of the Edison patents, the National 
Phonograph Company, was in active quest of compe- 


' tent selling agents and would most gladly have recog- 


nized the New York Company in that capacity ; but 
the New York Company would do nothing, and as a 
consequence, the National Company was obliged to 
seek its agents among small tradesmen and deal with 
them at a far greater inconvenience than if it had found 
one competent concern capable of conducting the 
phonograph business throughout the State of New 
York. And it was then and there that the New York 
Company abandoned such rights as it may once have 
had. The moment it became incumbent upon the 
National Company to employ other agents than the 
New York Company, that moment the latter began to 
sacrifice its rights, and, obviously, by the time suffi- 
cient agencies throughout the State had been 
established, every right that the New York 
Company might have claimed had been wholly aban- 
doned ; and from that time on it was certainly left to 
the National Company to say whether it would or 
would not deal with the New York Company as an ex- 
clusive agent. In fact, it would have been impossible 
for the National Company to have then recognized any 


such exclusive rights, for those other agents who had ~ 
made the business a success had acquired moral if not. 


legal rights which could not be lightly put aside. This 
was Dyer’s attitude in 1898 ; but he even suggested at 


‘ that date that if the New York Company could establish 


its alleged exclusive rights, there would be no objection 
to such an attempt on the part of the National Com- 
pany. In fact, as we have already noticed (post, pp. 
86, 87) Dyer then suggested a suit which would have 
established the assumed rights of the New York Com- 
pany, not only against the American Graphophone 
Company, but against the National Company as well. 
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BY WHOM AND THE CIRCUMSTANCES 
UNDER WHICH THIS SUIT WAS BROUGHT 
AND IS PROSECUTED. THE NEW YORK 
COMPANY DEFUNCT WHEN SUIT WAS 
BROUGHT AND SO RECOGNIZED. THE 
ABANDONMENT OF THE COMPANY BY 
FAHNESTOCK, HAINES, AND LEWIS, AND 
THEIR REAPPEARANCE. 


The Four Instigators of This Suit. 


No substantial stockholder, creditor or person other- 
wise interested*in the affairs of the New York Com- 
pany had to do with the bringing of this suit. It was 
instituted by four men whose holdings, if more than one 
share each, were merely nominal—and this at a time 
when large amounts of the company’s stock could have 
been bought for 25 cents per share. 

Thé four instigators were Lemuel E. Evans, Scott 
Tremain, Hugh M. Funston and James L. Andem ; and 
of their holdings, Fahnestock (D. R. p. 243 Q. 483 e¢ 
seq.) agrees that they were nominal, if more than one 
share each, while Andem (D. R. p. 354 Q’s. 1-18) is 
more specific and says that he and Funston had but 
one share each and that those of Evans and Tremain 
were small. 

Anden, early in the phonograph business, under the 


‘usual contract with the North American Company, 


organized the Ohio Phonograph Company for the terri- 
tory of that State, and was manager of its affairs up to 
its dissolution in the spring of 1897. And he professes 
to think that the Ohio Company was most successful, 
but obviously it was a failing venture from the first, 
notwithstanding his assertions of thrift and prosperity 
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and the issuing of unearned dividends, for in the end, 
all of its property, and the franchise into the bargain, 
was sold for $1800 (supra, p. 35). 


Why Andem Was Blacklisted. 


Andem attempted to continue the business in a small 
‘way, not openly, in his own name, but as the Edison 
‘Phonograph Company, which, he says, was an unin- 
corporated concern (C. R. p. 652, Andem rebuttal, x-Q. 
344-345). But in the conduct of this business he 
‘would not deal in graphophones, as he believed the 
graphopbone greatly inferior to the phonograph; 
nor, where he could -avoid doing so, would he 
deal with the National Company, which then 
represented the Edison phonograph throughout 
the United States (Andem, rebuttal, x-Q. 216, 
217, p. 626). He did deal with the National 
Company in a small way ; but as his testimony (x-Q.’s. 
200-218 p. 627) shows, his relations were almost 
wholly with the United States Company of New Jer- 
sey, a sinall concern which then had a working ar- 
rangement with the National. From the first, the 
National Company had adopted a plan of business 
which required the maintenance of fixed and uniform 
' prices—a plan that has had much to do with the final 


success of the phonograph business, although, as may: 


well be imagined, it led to the blacklisting and dis- 
missal of many dealers. 

And Mr. Andem with his peculiar business notions 
soon found his name on this list (C. R. Exhibits, 
pp. 355, 358) ; and, of course, this he considered an 


indignity and an injustice (D. R. 365, Q. 61-65), al- , 


though he agrees that he was charged with cutting 
rates and not meeting his pecuniary obligations (Q’s. 
48 and 64). And, withal, he was finally prosecuted by 
Mr. Edison for having adopted the latter’s name in 
the business which he personally carried on as suc- 
cessor of the Ohio Phonograph Company (D. R. p. 
361, Andem, Q. 48). Whether Andem was or was not 
unjustly treated is a matter which time will not allow 


~Research Library 


17 


us to discuss at this place. But, while he was’ using 
Edison’s name without authority, avoiding dealings 
with the National Company, cutting rates, and not pay- 
ing his bills, need he to have been surprised ? 


Andem and the Cincinnati Convention. 


Under this assumed injustice, Andem proceeded to 
foment a movement of retaliation against the Na- 
tional Company and Mr. Edison; and in September, 
1900, we find him calling and heading a convention 
at Cincinnati, Ohio, of the National Phonograph 
Association—an organization that had had an exist- 
. ence as early as 1890; but which through the insolv- 
ency of the North American Company and the 
-failure of the local’ companies to continue the 
phonograph business, had practically become defunct, 
until, in 1900, it was resuscitated for, this particular 
purpose (Plea Record, Andem, Q. 24-31, p. 17.). 
Aud at this so-called convention, which had met at Mr. 
Andem’s call, were adopted on bebalf of the defunct 
local companies such denunciations of Mr. Edison and 


the National Company as were calculated to balance, 


the blacklisting account and such other wrongs as An- 
dem believed himself to have suffered (Plea Record, 
Complt.’s Ex. 1 and 2, pp. 38, 51) ; and, incidentally, it 
was agreed by the convention that Mr. Edison and the 
National Company should be sued either in the State 
of New Jersey or New York. And thus instructed by 
himself, through the convention, Andem came to New 
York ; and here, with the ready co-operation of Evans 
and Tremain, who had. early been interssted in the 
Metropolitan and North American Companies, pro- 
ceeded to manufacture a suitable complainant by re- 
’ habilitating the New York Company, to whose head 
Major Hugh M. Funston was elected as president. 


Co-operation of Andem and Easton. 


Andem had already found another and an abler co- 
adjutant in Fdward D. Easton, president and general 
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manager of the American Graphophone and auxiliary 
_ Companies, concerns which had once been controlled ’ 
by Lippincott and the North American Company, but 
which, in 1893, having repudiated the Lippincott con- 
tract, had come into the talking machine business as 
the National's active opponent. And «as friend, and, y 
common enemy of the National Company, Easton not’ : 
only assisted Andem’s cause by money contributions, but ” 

otherwise, and in more substantial ways (Plea Record, 

: Easton, p. 139, Q’s. 85-89). Easton’s sympathetic in- 

' terest is indicated by the nine letters from him that 
i Andem has read into the testimony (Plea Record, pp. 
F 4 29-32). Perhaps these letters complete the list, but . 
: ‘s a we doubt it; and still more do we doubt whether 
q < these letters fully account for the understandings that 
Z were reached through other channels. He even sub- . Be 
mitted the Graphopbone Company’s counsel who was at 
a phonograph specialist, and, witbal, every resource of S 
: its legal department. Mr. Elisha K. Camp, at that. 
bie 4 time and now, one of the attorneys of the American 
} a Graphophone Company, was employed by contract of 
November 14,1900, to conduct this litigation (Plea 
Record, pp. 82-87), under which, Section 1, Mr. Camp 
is to receive 25 per cent. of whatever may be collected =), 
ig . from defendant in this action, while under Section 7 is Be; 
- : provision for the employment of associate counsel, with ped! 
is a further compensation of 15 per cent., making, in all,, : 
ff a total compensation of 40 per cent. for counsel. And, 
under this arrangement, we understand, Mr. Hicks 
came into the case, although the latter denies that he 
is employed by Camp, or that he is Camp’s assistant. 
"a Camp’s contract is with Andem, but the New York 
Company confirmed it. Camp (D.R., p. 403, Q. 25) 

says he 


E 
: 


“did not rely upon Mr. Andem, but looked to the 
New York Phonograph Company to confirm the 
arrangement made: with me as to my compensa- 
tion, which they subsequently did.” 


‘ ‘ » 
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The Difficulties of Mr. Camp's Position as Solicitor 
and Counsel for Complainant. 


Camp, of course, soon found his position a difficult 
one. If the New York Company had tenable claims 
against Edison and the National Company, it equally 
had claims that might be established against Easton’s 
company, the American Graphophone. But Camp did 
not wish to prosecute the rights of the New York Com- 
pany to any such inconvenient extent, and he there- 
upon wrote Andem, December 20, 1900 (Plea Record, 
pp. 92-94) in effect, that while the claims of the 
New York Company against the Edison interests were 
doubtless substantial, there could be no such cause of 
action against the American Graphophone Company, 
and that he had accepted employment only upon this 
understanding of the case. But Camp’s employment 
has been further embarrassed since the bringing of 
this suit by the necessities of the Helm suit, and of 
several others brought in New England, to which con- 
sideration will presently be given. 


Rehabilitation of the New York Company. 


Of course, Andem, Easton and Camp were the sub- 
stantial instigators of this suit ; but with Easton in the 
background, there remained a numerical deficiency ; 
and this was supplied by Evans, Tremain and Funston, 
who gave to the organization an appearance of numbers 
and an amount of lawful material for officers. Three 
of the old New York directors, S. F. Noyes, Victor 
E. Burke and Thomas C. Powell (D. R. 97, Fahnestock, 
Re-d. Q. 368), lacking that enterprise which had 
characterized the movements of Fahnestock, Haines, 
Lewis and others, had omitted to resign. To resign 


or not to resign was no serious question with Noyes, . 


Burke and Powell. They had cared too little for the 
whole matter to even consider whether it would be 
better to resign or remain.* And from this circum- 
stance the resurrectionists were enabled to proceed as 
if they were continuing the affairs of a living concern 
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rather than by some pian mote seis akin to the 
duties of the administrator. 

The services of Noyes and Powell were enlisted; 
and by them a new board was elected Septem- 
ber 21, 1900; bnt only after accepting the resigna- 
tions of Mesara: Fahnestock, Webb and Holzer, action 
upon which had been long deferred from the fact that, 
after such resignations, there had been neither board 
nor meeting to act upon them. The men elected to 
fill the vacancies were Funston, Evans, and Tremain ; 
and by this board Funston was elected president at its 
next meeting, October 22, 1900; and this position 
he held until the annual meeting of February, 1902, 
when he was superseded by Mr. John P. Haines, as 
the result of a general. reorganization, in which Evans 


and Tremain were dropped. Funston, however, was 


allowed to remain as vice president, and this position 
he still holds. -Andem, of course, remained. Funston 
had been a conspicuous nonentity throughout. Not 
only was he first elected president (October 22, 1900) 
by directors who, like himself, held but one or two 
shares of stock each ; but even at the annual meeting 
of February 5, 1901 for the election of trustees by 
whom he was re-elected, only 273 shares of stock out 
of 25,000 were voted (Plea Record, pp. 23-24; Andem 
Q’s. 61, 62). 


President Funston and His Stock Speculations— The 
Stock Worthless. 


Funston, as president, vice president and as a factor 
in this case, might well be dismissed if it were not for 
the fact that his speculations in the stock of the New 
York Company at that time have made him both a pic- 
turesque and a valuable witness. He testifies that, 
shortly after his election as president, he had an op- 
portunity to buy 60 shares of the New York Company's 
stock from the estate of R. G. Dun, formerly head of the 
commercial agency of that name (D. R. 208, Funston, Q. 
20-21) ; and that after two or three months of dickering, 
he made the purchase at 25 cents per share, and, luter 
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(about September 26, 1902) sold it for $1.00 a share 
(Funston, Q. 31). Of course, such a transaction might 
be charged to the utter indifference of both ‘buyer and 
seller, even if the stock were of some real value ; but 
& more important part of his testimony is that at about 
the same time he might have bought large lots of the 
stock at about the same price, and notably, ove lot of 
1500 shares from the Matthiesen estate. But 60 shares 
was enough for Funston at this price. He explains, how- 
ever, his failure to buy more upon the ground that 
he was then short of funds (D. R. 218, Funston, Q. 
92). Of course, lack of funds is always a good reason 
for conservatism, and one that should usually be re- 
spected ; but Mr. Fahnestock, a wealthy man of large 
commercial affairs will not urge lack of funds as a rea- 
son why he did not buy this stock (D. R. p. 248, Q. 
519). Fahnestock merely says he would have bought 
the 1500 shares at 25 cents a share zf he could have 
looked into the future (Q. 516), thus indicating that, to 
his mind, this stock, at 25 cents a share, was not a safe 
investment for those not possessed of second sight. 
Nor would Haines or Lewis buy this stock when it was 
kicking about the market at this insignificant price 
(D. R. 294, Haines, Q. 73 ; C. R. 547, Lewis, x-Q. 39). 

That the stock of the New York Company was practi- 
cally worthless at that time appears from many sources. 
Even Andem in a recent letter (D. R. p. 357, Q. 28) 
stated that the stock when the present suit was brought, 
was worth only about 35 cents a share; although he 
professed to believe that by establishing its alleged 
rights it would be made worth at least $50. 

From these figures it is not difficult to understand 
why the principal stockholders, trustees and officers of 
the New York Company had resigned its affairs to the 
quiet of a last repose; and had so far abandoned it 
that such a suit as this might be brought without their 
knowledge. But this they did ; and how soon the stock- 
holders would have learned of the suit, had it not been 
for the pecuniary needs of the instigators; we can only 
conjecture. It is a fact that the suit was commenced 

‘without their knowledge ; and that their first informa- 
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tion of it came to them a few weeks after the bill was 
filed through appeals for pecuniary assistance. 
Fahnestock, Lewis and Haines all say that they did not 
know of the suit until it had been brought (D. RB. p. 
241, Fahnestock, Q. 472; C. R. 546, Lewis, x-Q. 29; 
D. R. p. 292, Haines, Q. 56). 


Fahnestock, Haines and Lewis Return to the Com- 
pany. 


And it was under circumstances such as these that 
Andem’s contract for the prosecution of this suit in 
consideration of 60% of what might be collected, was 
arranged (Andem, Plea Record, p. 24). 

- Weshould not be surprised to learn that Fahnestock,; 
Haines and Lewis had regarded this procedure as a 
piece of unparalleled impertinence ; and it would be still 
less surprising if they had thought the whole matter of 
too little consequence to have warranted a second 
thought. But, so far as the record shows, they seem to 
have been quite satisfied ; although obviously the suit 
could not materially benefit the New York Company. 
For, at the meeting for the election of trustees in 
February, 1902, we find them again at the front ready 
for reélection, the honors of office and, withal, to lend 
to the cause their support and encouragement. But 
here contentions arose. It is not difficult to imagine 
that to Fahnestock, Haines and Lewis some of their 
new associates were wholly unsatisfactory. At any 
rate, they concluded to dispense with the assist- 
ance of Evans and Tremain—a circumstance which 
has led to many complaints by these gentlemen, aris- 
ing, as they say, from diverse acts on the part of the 
dissatisfied men who had failed of re-election. Fahne- 
stock (D. R. 93, x-Q. 347 ; p. 278, x-Q. 680) dates the 


misdoings of Evans and Tremain back to 


February, 1902, when they were dropped, and claims 
that since that time they have been instrumental in 
buying stock for rival interests, that they have sought 
to elect opposition boards, and that they have 
even misappropriated papers that had come into their 
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possession while officers of the company. Very possi- 
bly Evans and Tremain were not averse to reprisals 
when they saw the resurrected elements of the New 
York Company attempting to disposséss them of those 
rights and benefits which they had hoped to derive 
from a litigation instituted by them and to which they 
had already given much of their time. 


‘ahnestock, Lewis and Haines’ Valuation of the 
Stock. 


While 1500 share lots of the New York Company’s 
stock were on the market at 25 cents per share, it can- 
not be presumed that the New York Company was 
otherwise than defunct ; and that such was the case 
was understood by Major Funston, who says (D. R. p. 
210, Q. 38), respecting his purchase of the Dun stock, 
that doubtless the estate was holder of stocks in vari- 
ous defunct concerns, and that they were willing to be 
rid of it at any price. ; 

But, notwithstanding these plain facts, Fahnestock, 
Haines, Lewis, Andem, and even Funston profess to 
think that the stock had a substantial value ; and that 
it is likely to be made very valuable through the pro- 
ceedings of this suit. Andem in his letter to Powell 
(D. R. p. 357, Q. 28) gives his estimate of its value, 
the precise figure of $15.50 per share. 

Of course, the stock is of no more real value now 
than when the suit was commenced; nor are these 
gentlemen, in giving these large figures, able to explain 
why they did not buy the stock when plenty of it was 
to be had at 25 cents a share (C. R. rebuttal, p. 547, 
Lewis x-Q. 39). Fahnestock specifically admits that only 
recently he declined to buy stock at $1.75 ; and, again, 
he says he would have bought the 1500 share lot at 25 
cents per share if he could have looked into the fu- 
ture. Nor is Lewis certain whether he would have 
bought this lot at 25 cents per share; but he thinks 
he would (C. R. p. 549, x-Q. 53) : 


“T think very likely I would have bought it if 
I had the funds in hand to do it. In fact, I 
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think I would have made an extraordinary effort 
to secure it at that time.” 


' And, again, in explaining why he had not bought 
stock at 1/40 of what he “always considered its 
value ” he says (x-Q. 59): 


“« * * * my funds are pretty generally used 
in enterprises in which I take an active interest.” 


Of course, these foolish quibbles fully explain them- 
selves, as does his explanation for resigning from the 
company (C. R. 550, x-Q. 64) : 


“Because I had so many other interests that 
I not only resigned as a director of the New York 
Phonograph Company, but perhaps eight or ten: 
other companies at the same time, in order that I 
could have more time to devote to interests in 
which I was much more largely interested.” 


Lewis certainly knew that the stock of the New 


York Company had no value between 1896 and 1901, . 


and it is for this reason that he resigned from the 
board of trustees in 1898. 
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THE SO-CALLED EXCLUSIVE RIGHTS 
OF COMPLAINANT WERE DESTROYED, 
NOT BY THE INVASIONS OF THE NA- 
TIONAL PHONOGRAPH COMPANY, BUT 
BY THE INVASIONS OF THE AMERICAN 
GRAPHOPHONE COMPANY AND ITS 
AGENT, THE COLUMBIA PHONOGRAPH 
COMPANY. 


Andem’s Allegations of Invasion in 1896. 


Complainants allege that in 1896 the business of the 
local companies was ruined by invasions of their ex- 
¢lusive rights by Mr. Edison and the National Phono- 
graph Company. This is said by Fahnestock, Haines 
and Lewis, who make general assertions; and by 
Andem who, as manager of the Ohio Company, speaks 
less accurately but from a higher source of informa- 
tion. Doubtless what Andem says of the Ohio terri- 
tory respecting invasion would equally apply in New 


York; and, for this discussion, we will accept his as- . 


sertions and complaints as if New York had_ been his 
field of observation ; although it must not be forgotten 
that the situation in Ohio and New York were unlike, 
in that Andem’s Ohio Company was doing a little 
business while the New York Company was doing 
nothing at all. Throughout his testimony Andem 
misses no opportunity to explain that through these 
invasions in 1896, the local companies could no 
longer do a profitable business. Thus, in answer to 
RxQ. 135 (D. R. p. 380), he says the business of the 
Ohio Company would have been exceedingly profitable 
if their exclusive rights had been protected ; and; again 
(D. R. p. 380, Re-x-Q. 136), that there were no such de- 
fects in the phonograph of 1896 that the Obio Com- 
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pany could not have done a successful business if their 
exclusive rights had not been invaded. 

He agrees that the National Company paid its agents 
more than the local companies bad been allowed under 
their North American licenses (D. R. p. 364, Qs. 56, 
57, 58); but in their dealings with the North Amer- 
ican, he says (Q. 59) 


“we controlled whatever trade in phonographs or 
business there might be in the State of Ohio, and 
had no competition, but after the National Phono- 
graph Company entered the field, in violation of 
our exclusive contract, we had innumerable com- 
petitors, and * * * our business was, of 
course, almost wholly ruined by the invasion of 
our contract rights.” 


Edison Wished to Repel the Invasions of the Grapho- 
phone Company. ‘ 


Andem even says the Ohio Company went out of ex- 
istence because of these invasions. But by whom was 
their territory invaded? At the time the Ohio Com- 
pany sold its property for $1800 (the fall of 1897), 
the National Company was only an insignificant factor 
in the phonograph field, while at the same time, and 
in fact long before, the American Graphophone Com- 
pany and its agents had been doing a very large busi- 
ness, particularly in the State of New York, (D. R. p. 
583-8, Exhibit 18, sections 19, 25, 26), and it was by 
them far more than by the National that the territory 
of the local companies was invaded. And, withal, 
these incursions were as injurious to Edison and . the 
National Company as they were to the surving licensees 
of Lippincott and the North American; and it was to 
meet. these incursions that Dyer, in 1898 (D. R. pp. 
121-3, Q..5, fols. 362-8), sought to enlist the assistance 
of the New York Company; and it was this invasion 
by the Graphophone Company that prompted Dyer to 
write the following letter to Jessup, who then repre- 
sented the New York Company (D. R. p. 122): 
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* Apri 21, 1898. 


Henry W. Jessup, Esq.; 
30 Broad Street, City. 


Dean Mn. Jessup: 

Yours of the 19th inst. received. I find that the 
phonograph is being sold in this territory by the 
National Phonograph Company. That Company 
would be pleased to make an arrangement with 
your client if it felt at all certain that your client 
has superior rights in this territory. As I under- 
stand, it would be glad to make an arrangement 
with your client based upon the assertion and 
maintenance of your client’s claims against thé 

‘American Graphophone Company and the Co- 
lumbia Phonograph Company, which companies 
are selling graphophones in this territory. Further 
than this, I am not authorized to go at the present 
time. If your client is willing to undertake the 
expense of a litigation, I think that you and 
myself could formulate the terms of an arrange- 
ment with the National Phonograph Company. 

Yours very truly, _ 
Ricuarp N. Dyer.” 


What, at that time, could the insignificantly small 
National Company have accomplished, either for it- 
self or the New York Company, by recognizing the ex- 
clusiveness of the latter’s rights while those rights were 
being openly overrun by a vastly larger concern? The 
New York Company did not wish to resume the phono- 
graph business ; but if that had been its wish, it must 
first have forced the Graphophone Company into sub- 
mission. Dyer said Edison would not even contest 
the exclusiveness of these rights; but, most naturally, 
he wanted their exclusiveness respected by the Gra- 
phophone Company as well as by himself. But the 
New York Company would do nothing, and from that 
time to this, the Graphophone Company has enjoyed 
a practically open field. And not only were these in- 
vasions by the Graphophone Companies notorious and 
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large in 1896 ; but these invasions were well known to 
the New York Company as early as January 4, 1812 
(D. R. p. 27, Fahnestock, Q. 42 ; pp. 31-2, Q’s. 54, 55), 
The minutes of that date clearly show such knowledge ; 
and that this subject was again considered by the New 
York Company appears from their minutes of Novem- 
ber 16,1894 and February 27, 1895 (D. R. p. 78, 
Fahnestock, x-Q. 263). 


How the Graphophone Company ‘Became a Com- 
petitor. Lts Piracies and Invasions. 


By contract of 1888, Lippincott purchased the 
graphophone rights (C. R. Exhibits, pp. 222-7), and 
these rights he, in turn, sold to the North American 
Phonograph Company (C. R. Exhibits, p. 61, fol. 182), 
by whom they were distributed among the licensee 
companies, as appears from the various license agree- 
ments, of which those of the Metropolitan and Haines 
are examples (C. R. Exhibits 47 and 51, pp. 233 and 
264). And under these licenses the local companies 
acquired the rights and became obligated to impar- 
tially sell to the public both the graphophone and the 
phonograph (C. R. Exhibits, p. 236, fol. 706 ; p. 267, 
fol. 800). 

Edison says that Lippincott paid the American 
Graphophone Company $200,000. for a part of its 
capital steck, and that in the prosecution of the busi- 
ness $225,000. was expended in building graphophone 
machines ; but owing to the marked superiority of the 
phonograph, these machines were returned by the 
local companies to the North American and by the 
latter destroyed (C. R. Exhibits, Edison’s Affidavit, p. 
123; D. R. pp. 431-2, Walcutt, Q. 31 ; C. R. pp. 490-1, 
Lombard, x-Q’s. 198-202). 

To meet the situation arising from the unsalable 
character of the graphophone, an arrangement was 
entered into under which the North Ameri- 
can Phonograph Company was excused from 
putting out graphophones—and this in consideration of 
a royalty to be paid to the graphophone interests upon 
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each phonograph manufactured (C. R., p. 517, Lom- 
bard, x-Q. 359). In fact, Lombard says that, under this 


arrangement, the manufacture of graphophones was_ 
wholly discontinued (C. R., p. 518, x-Q. 364). Nor was — 


it then possible to put the graphophone on an equality 
with the phonograph, since the Lippincott agreements 
provided that Edison should not adopt for the phono- 
graph any of the graphophone inventions, and, recip- 
rocally, that none of the Edison inventions should be 
applied to the graphophone. But upon Lippincott’s 
insolvency in 1891, the American Graphophone Com- 
pany repudiated its contract with Lippincott and the 
North American Company (D. R., p. 586, Helm answer, 
Exhibit No. 18, Sec. 23), and once more became 
an independent factor in the talking machine business ; 
and, withal, it at once adopted all of Mr. Edison’s more 
valuable inventions. In fact, from that time, the 
phonograph and graphophone differed only in name 
(Edison Affidavit, January 23, 1896, C. R. Exhibits, p. 
124, fol. 372; Plea Record, p. 131, Easton, Q’s 14-16). 
Andem says (D. R. p. 373, x-Q. 105), “ The phono- 
graph has always been, in my opinion, the better ma- 
chine, and is today ” ; but he agrees (D. R. p. 374, x-Q. 
106) that in 1896 all of the fundamental inventions 
relating to the phonograph and graphophone had been 
made. 

Thus eguipped with Edison’s improvements, the 
graphophone became a serviceable machine; and, 
through the activity of an enterprising management, 
large numbers were forced upon the market at a time 
when, through the insolvency of the North American 
Company, the phonograph business had almost ceased 
to exist. In fact, so large was the graphophone busi- 
ness in 1896, and so small that of the phonograph, that 
they were not in a class forcomparison. As Schermer- 
horn shows (D. BR. p. 163, Q. 21), for the fiscal year 
ending February 28, 1897, the National’s total manu- 
facture—not its sales—was 774 spring motor phono- 
graphs and 465 of the battery type. In fact, at this 
petiod the National Company was chiefly occupied in 
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seeking agents to do the very business of which com- 
plainants now say they were robbed. 
But these facts complainants have carefully ignored 


_ —fnd that, notwithstanding the fact that the invasions 


by the Graphophone Company were known to counsel 
and witnesses alike, who have had to do with complain- 
aut’s side of the case. 


The Graphophone Invasions in New York Began in 
1892. 


The invasions of the New York territory, as early as 
1892, are unmistakably shown by the minutes of the 
New York Company of that date, to which Fahnestock 
here refers (D. R. p. 31 et seq.) : 


“Q. 54. Please look at the minutes of New York 
Phonograph Company, of the meeting held Jan- 
uary 4, 1892, and state if you-can tell the purpose 
for which that meeting was called ? 

“A. Called to take action against the grapho- 
phone. 

“ Q. 55. What action ? 

“ A. Take action against the Graphophone Com- 
pany for invading our territory through the North 
American Phonograph Company, who were to pro- 
tect us in said territory. 

“ Q. 56. Now you have already stated why such 
action was not taken, and you mean to have it 
understood that the trustees then dropped the en- 
tire matter and made no further attempt to estab- 
lish its rights, so far as the graphophone was con- 
cerned ? 

“A. I do not like to say that from memory 
alone, but I can say that Ido not remember the 
circumstances at all. 

“ Q. 57. In referring to the special meeting of 
January 4, 1892, you quoted a resolution in which 
it is stated that ‘an agency other than the North 
American Phonograph Company is about to be 
opened in the City of New York for the sale of 
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phonograph-graphophones’. What was done in 
regard to this matter subsequent to the passing of 
that resolution ? 

“ A, I don’t know. 

“ Q. 58.$Please look at the minutes of the meet- 
ings held subsequent to January 4, 1892, and if 
you find any reference to this matter, kindly read 
the same upon the record. 

“A. I find under date of August 29, 1892, the 
following: ‘The subject of the rent or sale of 
phonograph-graphophones' by parties other 
than the North American Phonograph Company 
and this company was considered, and the treas- 
urer was instructed to pay the North American 
Phonograph Company all sums for rentals under 
protest, and with the demand that this company 
be protected in its exclusive rights granted in the 
agreement made and existing between our respec- 
tive companies. * * * TI do not discover any- 
thing else on that subject. 

“« Q. 59. You have looked right down to date, 
have you? 

“A. Yes, sir. 


“ Q. 60. Your previous answer indicates that 


several committees were appointed to look into 
this matter; do you find anywhere that these 
committees ever made any report on the question 
of the sale of graphophones or the proposed 
action to prevent the sale of graphophones and 
graphophone records by others than the com- 
plainant New York Phonograph Company in the 
State of New York ? 

“ A. Here is something. I find under date of 
October 22, 1900, the following: ‘On motion it 
was resolved that the officers of this company are 
hereby authorized and empowered to execute and 
deliver to Mr. James L. Andem, of Cincinnati, 
Ohio, the contract now submitted, bearing date 
October 22, 1900, whereby he is empowered to 
commence and prosecute suits on behalf of this 
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company against any and all parties infringing on 
: the territory of the company.’ 
“ Q. 61. Your answer is not a reply to my 
: - last question. I asked you whether the committee 
‘ composed’ of Noah Davis, Richard Townley 
Haines and yourself had ever made any report ? 
‘ “ A. I do not find any report.” 


Early Invasions by the Graphophone Company Shown 
by Camp’s Answer in the Helm Suit. 


Elisha K. Camp, solicitor and counsel for complain- . « 
7 ant herein, filed an answer in the Helm suit, in which 
he set forth these long-continued invasions ; and these. 
invasions, he presents as the Graphophone Company’s 
chief defense. Thus he said (D. R. p. 583, Exhibit 
No. 18, sec. 19): 


“and that defendant Columbia Phonograph Com- 
pany, General, [licensee of the American Grapho- 


phone Company| has sold graphophones, grapho- 


quantities and continuously in the City of New York, 


a in the Southern District of New York and else- 


‘where throughout the State of New York, for the 
last eight (8) years and upwards, and that on the 
day of September, 1895, the said defendant, 
, ~ Columbia Phonograph Company, General, opened 
‘a - an office in the City of New York, which it has 
a continuorsly maintained and has largely advertised 
to the public and all places interested in talking 
machines ever since, and where defendant Columbia 
, . Phonograph Company, General, maintains it at 
the present time, and that such graphophones, 
graphophone records and graphophone supplies 
have been sold by said Columbia Phonograph 
Company, General, both at its said New York Y, " 
office and elsewhere in the State of New York to 
dealers in said articles for said period of eight (8) 
years and upwards without the slightest attempt at 
interference by the said New York Phonograph Com- 
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pany or any of its said predecessors and that at the 

present time and for some time past, there are and 

~ have been several hundred dealers in the City and 
County of New York and elsewhere in the é 

State of New York handling these articles ; that 

the said Graphophones and supplies therefor 
handled by dealers in said City, County and ‘ 

State of New York ate purchased by them from 

- said Columbia Phonograph Company, General, 

and are manufactured by the owner of the patents 

sued on and are licenséd thereunder, and that 

> ‘ ' said defendant Columbia Phonograph Company, 

General, and the said dealers have dealt in and 

sold the aforesaid graphophones and supplies 

therefor with the permission of said defendant 

American Graphophone Company, and said de- 

fendant American Graphophone Company and 

.. said defendant Columbia Phonograph Company, 

General, allege upon information and belief that 

New York Phonograph Company is not now 

* and for many years past, has not been engaged in 

the business of selling or leasing graphuphones, gra- 

phophone records and gruphophone supplies, and 

that it has no place of business in the City, County 

or State of New York, and that it has not carried 

on the business of leasing and selling grapho- 

- phones, graphophone records and graphophone 
supplies, for more than eight (8) years past, and : 

these defendants do not know that said New York 

Phonograph Company ever has done any business 
whatsoever, and except as herein admitted, de- , 

fendants deny the allegations contained in para- 

graph 19 of the bill of complaint.” (Italics our 

own ) | 
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Similar allegations as to the “ open, extensive, con- 
’ 4 tinuous and notorious” use and sale of graphophones, at 
since 1895, throughout the State of New York, are also j 
found in sections 25 and 26 (D. R. p. 587) of. this an- 
swer. PG 
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Invasions by the Grahhophone Company Otherwise 
Shown by Mr. Camp. 


‘ . Again, in Mr. Camp’s brief in the Dawson suit, 
dated March 2, 1903, (D. R. p. 463, Exhibit 16), it is 
said that (p. 529) 


* for more than ten (10) years past graphophones 4 
and supplies have been sold freely throughout the > & 
B New England States by agents and dealers of the 

y American Graphophone Company without any ¥ 
protest from the New England Company and 


a ca ala 
a 


without any attempt by it to assert or enforce its a 
alleged exclusive rights.” 
i ; 
Fe And this statement we also find in his brief in New 4 
5 . ; England Phonograph Co. v. American Graphophone . 
é Co. (D. R. p. 561, Exhibit No. 17), 
i The minutes of the New York Company, referred to 
p 


by Fahnestock (supra, pp. 90-92), clearly show that the 
Bie graphophone invasions had begun as early as 1892; 
: but we need not show just how early they began or of 
what magnitude they were. Mr. Camp’s answers and : 

briefs are sufficient for so late a period as 1896, since, . 

by them, it is seen that the territory of the State of 

New York had been extensively and notoriously in- 

© ; vaded by the American Graphophone Company in 
1895, and that such invasions in New England had 

commenced some two years earlier. Moreover, the 

q truth of these allegations of invasion and long acquies- 

cence was established to the satisfaction of Judge 
Brown of Rhode Island, who, in the Dawson case, 


al denied the motion for a preliminary injunction, al- 
though he refused Mr. Camp’s tequest to dismiss the 
bill in such preliminary proceedings (post, p. 1844. 
Andem’s Pretended Ignorance of the Grapophone In- ‘ 
vasions. 
E Was or was not Mr. Andem fully advised of the in- 
4 vasions of his territory by the American Graphophone ‘ 
a Company and its agents? His testimony is, in effect, 
. - 4 
. Bai 
q 
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that the Ohio Company was ruined by the invasions of 
the National Company some two years after their de- 
struction must have been commenced by the Grapho- 
phone Company, assuming, of course, that such inva- 
sions were as deadly as would seem from his testimony. 
We cannot escape the belief that Andem knew all 
about the graphophone invasions prior to 1896, and 
that, if his memory were duly stimulated, he would 
now find that if invasions destroyed the Ohio Company, 


‘ those invasions were not the work of the National, 


In other respects, he was certainly well informed on 
the talking machine subject ; and that he should now 


_ know so little about the graphophone is not quite 


clear. In the early days, he says, the Ohio Company 
sold both graphophones and phonographs ; but as the 
public preferred the phonograph, they devoted their 
attention to that branch of the business (D. R. p. 377, 
Re-d. Q. 114) ; although he says they might have done 
a business in graphophones if the phonograph had not 
been on the market (Re-d. Q. 115). He professes not 
to know that the graphophone people, in 1892 to 
1894, had renounced their contract with the North 
American Company; in fact, he took no pains to 
find out whether the Ohio Company’s rights in the 
graphophone still existed or not (D. R. p. 377-8, 
RdQ‘s. 118-120). But, under cross-examination by 
his own counsel, he is free to say that the North 
American Company ceased to deal in graphophones 
after Lippincott’s assigument in 1891 (RxQ’s. 124-125); 
that the Ohio Company had no other way of getting 
graphophones than through the North American (RxQ’s 
126-129) ; and that he does not know that either 
Edison, when president of the North American, or the 
National since, has tried to protect the local companies 
against the invasions of the American Graphophone 
Company (RxQ. 130). Here Andem’s contention is not 
merely that the National Company had invaded the 
rights of the local companies. It is now one of the com- 
plaints in this case that the National Company, as pur- 
chaser of the;North American assets, failed to take the 
field against the American Graphophone Company be- 
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cause the latter had invaded the rights of Andem’s Obio 
Company ; and, of course, he would say that the 
National has been equally 1emiss in the New York 
territory. Nor is this view peculiar to Andem’s per- 
sonality ; it is now one of the canons of complainant's 
case. Fahnestock, no less than Andem, says it was 
Mr. Edison’s duty to repel the graphophone invasions 
(D. R. p 37, Q 70): 


“That iswhat Mr. Edison said, but he gave us no 
satisfaction in any way as to what he intended to 
do, it being his duty to protect us from 
the Graphophone Company.” ies, 
ours). 


What obligations Mr. Edison did not assume when 
he bought the North American assets, it would be 
difficult to conceive. 


Andem’s Disloyalty to Ilis Own Company by Assist- 
ing Easton and the Graphophone Company. 


But with what good faith can complainants advance 
these suggestions? The fact is that after Easton and 
his American Graphophone Company had invaded the 
territory of the local companies, and among them the 


Ohio territory, and had made impossible the preserva- 


tion of any such exclusive rights of the local com- 
panies by Mr. Edison or the National, we find Andem 
at the Cincinnati Convention assisting Easton in a 
well-laid scheme to assail the Edison interests. 

Briefly, the situation is this: The American Grapho- 
phone Company, having first appropriated Edison’s 
inventions to make of the graphophone a talking 
machine differing from the phonograph only in name, 
next invaded the territory of: the local companies, 
destroying their exclusive rights and all possibility of 
their preservation, whatever the wishes of Mr. Edison 
or the National Company in that behalf; and upon 
these depredations we next find Andem leading an 
assault upon the National, charging upon the latter a 
fault that was wholly that of its competitor. 


’ 
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Of course, we do not contend that the New York 
Company was wrecked solely through the invasion of 
its territory by the American Graphophone interests. 
Complainant was doubtless much injured by such 
invasions, but before that time its business had proved 
a practical failure. Whether the licensees for other 
States than Ohio and New York were wholly ruined 
from this cause we have not suflicient information to 
state, although it must be apparent that these invasions 
and the plan of business adopted by the American 
Graphophone Company might well have led to their 
destruction. 

Complainants would have us believe that it is their 
intention to prosecute the Graphophone Company for 
these invasions ; and perhaps this is their intention ; 
but we believe not. Complainant is too closely identi- 
fied with that company through Messrs. Easton and 
Camp, when it is remembered, that, from the first 
Andem appeared upon the scene in a relationship with 
these gentlemen that was marked by contributions of 
money, service of counsel and such other supplies as 
were necessary to a prosecution of this suit (Plea 
record, p. 139, Haston, Qs. 86-89). 

If the fortunes of the Ohio Company were so far 
depleted in the fall of 1897 that its stockholders were 
obliged to sell its franchise and entire property for 
$1800. because of invasions of its exclusive rights, are 
not these depredations to be charged to the wrong- 
doing of the American Graphophone Company, if not 
to the disloyalty of Mr. Andem ? 
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THE CONSPIRACY CHARGE AGAINST 
MR. EDISON WHOLLY UNSUSTAINED BY 
THE PROOFS. THE TESTIMONY OF AN- 
. DEM, FAHNESTOCK AND HAINES WITH 
ALL OF THEIR BIAS DISPOSES OF THESE 
CHARGES. HIS EXTRAORDINARY EF- 
FORTS TO DEVELOP THE PHONOGRAPH 
BUSINESS. HIS UNCOMPENSATED EF- 
FORTS IN BEHALF OF THE NORTH 
AMERICAN AND THE LICENSEE COM- 
PANIES. 


The Charge that Mr. Edison Withheld Improvements. 


This case is bottomed upon charges of conspiracy 
against Mr. Edison; but in all the record’ these 
charges have found tangible form only in the bill of 
complaint. There is not one word to support them 
throughout the testimony. In section 8 of the bill 
(C. R. p. 9), it is charged that prior to July 1, 1893— 
the date of the suspension agreement—Mr. Edison 
had furnished to the North American Company, and 
that company to complainant herein, phonographs and 
phonograph supplies of inferior quality, and that by 
reason of the unsalable character of such apparatus 
and the omission of the North American and Mr. Edi- 
son to improve the same and to remedy the defects of 
that already supplied, great losses were occasioned to 
complainant. 

This charge, of course, means that Mr. Edison had 
not exercised a reasonable degree of diligence in 
developing the phonograph, and that he had 
maliciously withheld improvements that he then had 
and that he might have added to machines he was 
then making. 
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These claims, however, are preposterous, as we shall 
presently show. Mr. Edison from 1889 up to the 
insolvency of the North American Company (August, 
189+), had built one model phonograph after another, 
at great expense to himself; and always to either 
anticipate possible demands or to meet complaints 
which had come to him from the local companies. 
Walecutt, Lombard and others, who were then in 
position to watch the development of the phonograph 
and to know its needs, so testify ; nor does Andem, 
who was then manager of the Ohio Company, and 
equally in a position to know of such requirements 
and demands, testify to the contrary. Condensed, the 
latter’s testimony is (post, pp. 129-139) that, from 1889, 
numerous and material improvements were constantly 
added to the phonograph by Mr. Edison; that they 
were thankfully received ; and that long prior to 1894 
the phonograph had become a. good and serviceable 
apparatus ; although he adds that some of the later 
improvements were yet lacking, such as the spring 
motor, and the present form of moulded record, and 
he complains that if the local companies had had 
the benefit of these developments, they might have 
succeeded. 

Clearly, this does not show that Mr. Edison wished 
the downfall of either the North American or the local 
companies; nor does it any more support the charge 
of inactivity in supplying improvements. Indeed, this 
charge must look scandalons and wicked to those who 
know with what energy and sacrifice Mr. Edison, dur- 
ing these years, had applied himself to make the 
phonograph a success. 

The phonograph has reached a state of commercial 
perfection only after years of improvement, as did the 
typewriter, sewing machine, and harvester. In 1890 it 
was a good machine, although there was yet oppor- 
tunity for many minor improvements which, if insignifi- 
cant in appearance, were, nevertheless, of the greatest 
practical importance ; and these Mr. Edison was sup- 
plying from day to day and month to month with that 
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same energy that has characterized his highest achieve- 
ments. 

Andem’s entire complaint is that prior to the North 
American insolvency Mr. Edison had not supplied the 
latest touches of perfection. Itis quite true that-in 
one or two things Mr. Edison had misconceived the re- 
quirements of the case. For instance, he did not be- 
lieve that the spring motor which has since gone far to 
popularize and cheapen the talking machine would ever 
be made a satisfactory substitute for the electric 
motor; nor, for that matter, does Andem today (post, 
pp- 1383-136). 


The Charges that Mr. Edison Sought to Destroy the 
North American and Local Companies. 


The more serious charges of conspiracy and bad faith 
are found in sections 9 and 10 of the bill (U. R. pp. 
9-11). Here it is alleged that Mr. Edison first gained 
control of the North American ; that he persuaded the 
local companies, and complainants as one of them, to 
accept the suspension agreement; that thereafter he 
maliciously so mismanaged the affairs of the North 
American as to force it into insolvency and thereupon 
himself entered the phonograph field in violation of 
those rights which the local company had acquired 
from the North American. 

These charges, however, are no more sustained than 
is the one which we have just considered. 

Respecting the charge that the local companies were 
deceived into accepting the suspension agreement and 
that he next wrecked the North American Company, 
we know them to be not only unfounded in fact but 
maliciously false; and that such is the case is con- 
clusively shown by complainants themselves, and, 
withal, by records that cannot be contradicted. Mr. 
Edison did not even suggest the suspension agreement, 
if Lombard is to be believed. 

Briefly, the phonograph business had failed; the 
North American Company was overwhelmingly in debt 
to Edison and others ; Lippincott who had organized 
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the North American, was dead, and as a last resort, at 
the request of Lippincott’s personal attorney, Mr. 
Bush, he (Edison) undertook its management, hoping 
that in some manner the business might yet be made a 
success. Mr. Edison’s own testimony as to these 
facts, while a witness for complainants, is specifically 
this: He says he was made president of the North 
American after it was practically defunct (C. R. p. 75, 
Q. 361), and so continued about one year (C. R. p. 76, 
Q. 364); that prior to the time when he was elected 
president it became obvious that the local companies 
were doing practically nothing; that Lippincott was 
dead ; that the North American Company “ was over- 
whelmingly in debt” ; and that, as a consequence, the 
suspension agreement, under which the local companies 
gave over to the North American the right to do the 
phonograph business, was adopted; but that the North 
American, under his management, was no more success- 
ful, and that, as a final result, its affairs were put in 
the hands of a receiver (C. R. p. 76, Q. 3865). And that 
these were the facts of the case is conclusively shown 
from other sources. 


The Failure of the Phonograph Business and Its 
Cause. 


Complainant’s would have it believed that the New 
York Company, at the time of the suspension agreement, 
was doing a thrifty and prosperous business ; but the 
absurdity of this pretension has already been shown 
from the accountant’s report of July 12, 1892 (supra, 
pp. 25-29), the depositions of Gottschalk and Burke 
(supra, pp. 22, 23, 30), and even by the admissions of 
Fahnestock, Haines and Lewis. We find from these 
sources that at that time the New York Company 
(which was not an exception among the other licensees) 
was practically defunct, and with its business at a 
standstill, precisely as Mr. Edison states in his an- 
swers to Qs. 652-655 (C. R. pp. 122-124). Why the 
local companies had made a failure of the business 
was no man’s fault; or, at least, it was due to no one’s 
culpability. And least of all was it the fault of Mr. 
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Edison. Fahnestozk agrees that Mr. Edison had done 
his utmost to improve the phonograph, and all admit 
that his machine had outclassed the graphophone. 
But Mr. Edison makes no reference to his own great 
efforts during those trying years, although he freely 
accords all credit to others who were working in that 
behalf. Of Mr. Richard Townley Haines (C. R. p. 123, 
Q. 653), he says: 


“Tremember that John P. Haines’ brother was 
very active and tried his very best to make a 
commercial success of the New York Phonograph 
Company, but he failed in doing it.” 


Naturally enough, it was assumed, as Edison states 
(C. R. pp. 122-124, Qs. 652-55), that if the business 
were concentrated under one control, expenses might 
be reduced and many economies effected ; but to their 
disappointment (C. R. p. 124, Edison Q. 655), they 
found that, under this plan, they were no nearer suc- 
cess than before. 

Broadly, the failure was due to the fact (C. R. p. 
122, Edison Q. 652) that 


« * * * the machinery that we had was of 


such a nature that the public didn’t want it, and . 


the result was that we couldn’t make it go.” 


This statement is rigidly correct; but, without ex- 
planation, its blunt truth would be misunderstood. 

For the particular purposes for which the phono- 
graph had been built, it was then a serviceable ma- 
chine and embodied practically the last gift that the 
art of man might put upon it. The one remaining 
trouble was that it had not been made sufficiently 
cheap and convenient as an amusement apparatus. 
Precisely why it should have failed is fully, and as we 
believe accurately, stated by Mr. Idison in an afii- 
davit of January 23, 1896, (American Graphophone 
Company v. Edison Phonograph Works, U. 8. Circuit 
Court, District of New Jersey), which is in evidence 
as Complainant’s Exhibit 36 (C. R. Exhibits, p. 123 
He says : 
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“ After the business of the North American 
Phonograph Company had been gotten under way, 
and both phonographs and graphophones had been 
supplied to that company, it soon became appar- 
ent that neither machine was satisfactory for com- 
mercial use. J experimented for upwards of a 
year upon the subject, and in the fall of 1889 pro- 
duced the phonograph which has since gone into 
commercial use. When the North American Phon- 
ograph Company began to put this machine upon 
the market, its superiority over the graphophone 
was so apparent that the graphophone machines at 
once began to be returned (the business being done on 
a rental basis), and it was not long before the 
North American Phonograph Company stopped 
ordering graphophones and the manufacture of 
those machines by the American Graphophone 
Company ceased. The North American Phono- 
graph Company was a company with a large cap- 
ital, and it had organized upwards of thirty local 
companies, each with a large capital, the Lasis of 
the business being the supposed great utility of 
phonographs and graphophones for dictation pur- 
poses to take the place of stenographers. The 
amusement jield which these machines have since 
occupied, was not then exploited, and, indeed, if it 
had been, would have been too trivial in import- 
ance to support any such cupitalization. The 
business scheme was not my own, but was that of 
Mr. Lippincott and his associates, the gentle- 
men connected with the American Graphophone 
Company, and I had nothing to do with it except 
to carry on experimental work in my _ labor- 
atory, and through the Edison Phonograph Works 
to manufacture the phonograph. ven with 
the improved phonograph, the business of the North 
American Phonograph Company was not a success, 
because users could not be convinced of the utility of 
a talking machine as a substitute for a stenographer. 
In May, 1891, Mr. Lippincott made an assignment 
for the benefit of his creditors and retired from the 
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business of the North American Phonograph Com- 
pany, the management of which company was 
continued by persons who had been associated 
with Mr. Lippincott. Prior to this time the 
North American Phonograph Company had been 
paying the American Graphophone Company $10 
on every phonograph which was put out, but after 
Mr. Lippincott’s assignment, the North American 
Phonograph Company was found to be in an ex- 
ceedingly embarassed condition, and it discon- 
tinued making these payments to the American 
Graphophone Company. The North American 
Phonograph Company continued to do business, 
however, with the phonograph, while the American 
Graphophone Company did no business whatever 
and did not at once resume the manufacture of the 
graphophones. ; 

“THIS CONDITION OF AFFAIRS CONTINUED UNTIL 
EARLY IN 1893, WHEN THE GRAPHOPHONE COMPANY 
RESUMED ITS MANUFACTURE, BUT INSTEAD OF MAKING 
THE GRAPHOPHONE OF ITS PATENTS AND SUCH AS IT 
OBLIGATED ITSELF BY THE conTRACTS OF 1888 To 
MAKE, IT MADE A GRAPHOPHONE EMBODYING THE PRIN- 
CIPAL FEATURES WHICH I HAD PUT INTO THE IMPROVED 
PHONOGRAPH AFTER THE CONTRACTS OF 1888, AND 
WHICH HAD BEEN PATENTED TO ME. THE GraPHo- 
PHONE COMPANY BEGAN TO SELL THESE MACHINES IN 
COMPETITION WITH THE PHONOGRAPH AND IGNORING 
THE CONTRACT OBLIGALIONS TO THE NortH AMERICAN 
PHONOGRAPH COMPANY, TO THE DEFENDANT, AND TO 
THE NUMEROUS LOCAL PHONOGRAPH COMPANIES.’ 
(Capitals and italics ours.) 


* Mr. Edison’s affidavit, parts of which have been here quoted, 
having been offered in evidence by complainants, is made acces- 
sible in all of its parts to defendants for whatever use they may 
choose to make of it. Complainants by producing the aflidavit 
have impliedly vouched for the truth of the facts recited in it, and 
they are admissible as their declarations. Western Union Tel. 
Co. ». Baltimore & Ohio Tel. Co., 26 F. R. 55, Wattaoer, J. 
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The North American’s Loss of the Graphophone In- 
terest. 


Doubtless the incursions of the American Grapho- 
phone Company referred to in the last paragraph here 
quoted from Mr. Edison’s affidavit had much to do 
with the difficulties of the North American. But this 
was not all. As Edison further states. (C. R. Exhibits, 
pp. 122-123), 


“ Lippincott paid $200,000 for some of the stock 
of the American Graphophone Company, and the 
North American Phonograph Company subse- 
quently paid the American Graphophone Com- 
pany about $250,000 for graphophones which 
proved to be worthless and had to be finally 
withdrawn from the market and. turned into 
scrap.” 

In other words, not only had Lippincott, in at- 
tempting to promote the phonograph and grapho- 
phone side by side, created a powerful rival, but it cost 
_ the North American $450,000, which was even worse 
than lost. The misfortunes of the North American 
Company were great when it lost the graphophone in- 
terest as an asset; and they were overflowing when 
the Graphophone Company proceeded to practically 
appropriate the phonograph inventions. From that 
time on everything worth taking was appropriated 
and used to put the graphophone on an equality with 
the phonograph—a footing which, presumably, the 
graphophone would never have attained except as a 
result of these relations. It was by this company 
that local rights were invaded, and a situation de- 
veloped that would have rendered ,impossible the 
preservation of exclusive rights by Edison and the 
National Company, whatever the wishes of the latter 
might have been. 


Edison's Attempt to Save the North’ American Com- 
pany ; Its Large Indebtedness to Him. 


Mr. Edison says, that prior to the insolvency of the 
North American (C. R. p. 119, Q. 630), 
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“T had done all I could myself personally, hav- 
ing furnished the North American Phonograph 
Company and trusted the company to the extent 
of about $400,000, and they not having any means 
to pay me for the same, gave me bonds. When I 
say I had furnished, I mean the Edison Phono- 
graph Works.” 


In these facts we find much of importance. Not 
only do they show the burdens, aside from the im- 
proving of the phonograph, that were put upon Mr. 
Edison ; but they conclusively answer Lombard’s 
false assertions that prior to insolvency, the North 
American Company had enjoyed a period of comfort- 
able prosperity. 

These bonds were issued to Mr. Edison May 2, 
1892, more than two years prior to the insolvency of 
the North American, and upon conditious most un- 
favorable to him. 

Records of these” transactions are now before us, two 
sheets having been reproduced from the books of the 
North American Company for the years 1889, 1890 (D.. 
R. Exhibits 12 and 13, pp. 459, 460). Two pages from 
the books of the North American Company, Defend- 
ant’s Exhibits No’s. 14 and 15 are also in evidence (D. 
R. Exhibits, pp. 461, 462). These books, from which 
such exhibits were taken, were produced and duly 
identified by the witness Kelsey, a bookkeeper, in the 
employ of the North American Company, and by whom 
they were kept for several years (D. R. p. 339, Kelsey, 
Qs. 11-14). 

Exhibit No. 12 shows that as far back as December, 
1889, the North American Company, then owed the 
Edison Phonograph Works $248,260.42 while from 
Exhibit No. 13 it is seen that the North American in- 
debtedness to the Works, July 31, 1890, was $361,- 
479.39. 

Exhibit No. 14 (North American Company’s books), 
shows an acknowledged indebtedness of that Company 
to the Edison Laboratory, for experimental expenses, 
of $68,598.29. 
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The more important of these exhibits, however, is 
No. 15, North American books for May, 1892 ; for here 
the subject-matter of the entries is unmistakable, and 
as declarations against interest such entries are amply 
proved by the production and identification of the 
books. 


The entries of Exhibit 15 are: 


May 1892. 


405 


405 
405 


404 
405 


11 
404 


241) 2) Haperimental a/c 


68598.29 
To Edison Laboratory 
For amount of account due 
them to date for experi- 
mental purposes, and for 
which this company is 
liable. 
See account on file............... 46378 .76 
For amount of account due, 
them to date for experi- 
mental purposes and for 
which this Company is 
liable. 
See account on file..... 0.0.0... 22219.53 


68598.29 


WAGON LADOPAOTYc.06cs sosses: Seesmv-wess 
To Thomas A. Edison 

For the following amount of this ac- 
count transferred to Mr. Edison's 
Personal account by request of Mr. 
Thomas A Edison of Orange, N. J. 
and by order of the Board of Di- 
rectors of this Company, at their 
meeting May 6, 1892, as also prior 
to issue of Debentwre Bonds there- 
for, under date of May 2, 1892 ..... 


68598.29 


68598.29 
Edison Phonograph Works....0. 0000. 10653.33 
To Thomas A. Edison 
For amount of 2 Notes for 35000. 
each date respectively Oct. 23/90 
and Oct 27/90 with interest thereon. 
Transferred to account of Thomas 
A. Edison as requested by him and 
Debenture Bonds issued to him 
personally in payment therefor...... 10653.33 
PHONOGrADN BO s.vcssacvese cases coonae cseess 
To Edison Phonograph Works 
For their account against this Com- 
pany for Merchandise &c. dated 
March 30, 1891 and amounting to 
the sum of 290273.30, for which 
suit was begun and since compro- 
mised (as shown by Resolution of 
the Stockholders at a meeting held 
by them April 29th 1892) for the 
BUM Of iis cdasevese io arensideareceses asseseaes 


146000. 


146000. 


108 


The first two of the foregoing entries are plainly 
for experimental charges by the Edison Laboratory, 
amounting to $68,598.29; and they show that for this 
indebtedness Mr. Edison (virtually the Laboratory) 
accepted debenture bonds. 

The third entry is for two notes to the Phonograph 
Works with interest amounting to $10,653.33, which 
had been transferred by the Works to Mr. Edison, 
and for which he also accepted bonds. 

The two accounts aggregate $79,251.62, and for 
these he received cash for the odd amount, and also 
the seventy-nine one-thousand-dollar bonds noted in 
the last entry of this exhibit (post, p. 109). 

The last and fourth of the foregoing entries dis- 
tinctly shows that on March 380, 1891 the North 
American Company was indebted to the Edison 
Phonograph Works for merchandise in the amount of 


$290,273.30; that suit had been brought for collection. 


of this account ; and that such suit was compromised 
April 29, 1892, the Phonograph Works accepting, in 
full payment of the account, $146,000 in bonds. These 
bonds also went to Edison, he having canceled an 
equal amount of notes that he held against the Works. 
And this was a part of the $400,000 or more that he 
liad advanced (C. RB. p. 119, Q. 630). 

Thus it is seen that for an irdebtedness of three 
hundred and sevety thousand dollars Mr. Edison re- 
ceived two hundred and twenty-five bonds upon which, 
at the receiver’s sale, he was finally paid a dividend of 
18%. 

Nor was this the end of Mr. Edison’s credit account 
with the North American. As the following entry (Ex- 
hibit 15) shows, he still held that Company’s note of 
April 1, 1892 for 78,518.37. It is true that this note was 
secured by the stock of the Edison Phonograph Com- 
pany, as collateral ; but it nevertheless shows that up 
to that time he had given credit to the North American 
to the extent of nearly four hundred and fifty thou- 
sand dollars ; and that he had to show for it merely 
the stock of the Edison Phonograph Company and two 
hundred and twenty-five of the debenture bonds. 
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May 1892. 


4051 Thomas A Edison 

275, To Bills Payable 

For note at 10 days after demand 
with interest at 6° per annum 
Dated April 1, 1892. 

Given in lieu and settlement of a note 
drawn by Jesse H. Lippincott to! 
order of Thomas A. Edison and} 

\ endorsed by this company, same} 

i being dated Jany 10, 1891 and to 

bear interest from October 31st 

1889 

‘Said note has been duly returned by 

| Mr. Edison to the Company for 

| cancellation. 

| |The collateral given Mr. Ldison with) 

| this new note of 7818.37 consists 

of all of the Cupitul Stock of the 

Edison Phonograph Company 


78518. 37 


78518.37 


The following is the entry relating 


to the allotment 


of bonds which were issued in payment of the various 
accounts of the North American, and among them 


those of Edison and the Works : 


Sundries 

5 To Debenture Bond % 

For Debenture Bonds of $1000. each, 
issued to the original holders as 
named herewith, and according to! 
the numbers thereof as set opposite) 

their respective names, and ac- 

cepted by them in payment of 

\ their accounts in full against this| 
company—with interest. 

As also for acquiring, this date, 150) 
Shares of the Capital Stock of, 
the Edison Phonograph Co. known 
as the Hemenway Stock—and 
amounting to the snm_ of $22,500. 
of which amount $500. is paid a 
cash and the balance $22,000. 
these Debenture Bonds and the scm: 
total debited to account of ran- 
chise. 

405} |Thomas A. Edison Debenture Bonds 


257000 


Nos. 1 to 79 MNChiiwsas scawaseosssesvmaens | 79000 
ture Bonds Nos. 80 to 2 25 incl.. | 146000 


853) |Thos. R. Lombard Debenture Bonds) 


Nos. 226 to 235 inel.. 10000 
2} {Franchise Debenture Bonds ‘Nos. 


2386 to 257 incl.. me are es aN 22000 


BS BART SE BD 


She 
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It is thus seen from the foregoing entries of 
Exhibit No. 15, that Mr. Edison received $79,000 in 
bonds in liquidation of the two items, viz., $68,598.29 
and $10,653.33, total $79,251.62; and $146,000 in 
bonds in settlement of an account of $290,273.30. In 
other words, through the issuing of 225 bonds to 
Edison and the Edison Phonograph Works in May, 
1892, credits due them in the amount of $369,524.92 
were liquidated, while an outstanding claim of 
$78,518.37 still remained unpaid. 

Many references to these bonds appear throughout 
the depositions ; but it is sufficient to note that they, 
and the note for $78,518.37 as well, were unavailable 
assets ; that they were retained by Mr. Edison up to 
the insolvency of the North American, and that they 
were finally used by him in purchasing the assets of 
that company at the receiver’s sale (C. R., p. 84, 
Edison, Q. 410). If Edison had wished the insolvency 
- of the North American, is it to be presumed that he 
would have accepted bonds for his large debt? When 
bonds were issued the company was only due to pay 
interest. But how if Edison had retained the debt 
and pressed for the principal? If he had wanted 
insolvency his acceptance of bonds was the last way to 
compass such a desire. 

How much Mr. Edison realized upon these bonds 
and his other claims against the North American 
Phonograph Company appears in Complainant’s Ex- 
hibit 101 (C. R. Exhibits, p. 372). A dividend of 189% 
was declared upon them ; and the proceeds of this 
dividend the receiver accepted in part payment of the 
price bid by the National Phonograph Company, 
through Mr. Edison, for the assets of the North 
American. 

Thus, at the date of the receiver’s sale—January, 
1896—Mr. Edison and his patents were eight years 
older than when he began with Lippincott. And not 
only had he given most of his time to this work for the 
eight years, but he had put back into the phonograph — 
business all and more than he had ever received from 
Lippincott, and, withal, had lost his patents. 
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Clearly, these facts are not consonant with con- 
spiracy charges. The North American and Lippincott 
had been unfortunate ; but not more so than Edison 
himself. Yet at the end of all he asked only to have 
his patents back (C. R. pp. 82, 83, Q’s. 397-405). 


Lombard’s False Representations that the North 
American Company was Doing a Prosperous Business 
in the Karly Part of 1894. : 


Complainants, through Thomas R. Lombard, vice 
president and general manager of the North American, 
from its organization to some time in 1894 (C. RB. p. 
445, Lombard, Q. 3), have made their chief attempt to 
impugn Mr. Edison’s motives. Aud this they have 
done in the face of facts that we know were within his 
knowledge. He says the North American Company 
was doing a fairly prosperous business during the year 
preceding its insolvency ; and that he was with the 
company until just before the appointment of the re- 
ceiver (C. R. p. 473, Q’s. 104-106). He says : 


“They were doing a good business, a very good 
business. J know that the Western office was 
sending them very considerable amounts. Our 
sales were quite large, both of machines and sup- 
plies, but I don’t know anything beyond that. 
The money came into the hands of the treasurer 
here in New York. Isent it all as fast as it was 
received. We just kept a small amount there for 
current expenses, and I know I was very much 
surprised when I heard afterwards that the com- 
pany was going into the hands of a receiver, be- 
cause I thought it was well on the way to good 
suecess—they had gotten over their greatest dif- 
ficulties.” 


Although, in this connection, Lombard does not pre- 
tend that they were able to pay old debts ; but he says 
they promptly paid current bills (C. R. pp. 528-9, 
Re-d. Q’s 419, 420) and for the very good reason, that 
their credit was not good. 
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In this effort there is an obvious discord between 


the bill of complaint and the witness. The bill (C. R. 


fol. 33, p. 11), says the Company, through Edison’s 
mismanagement; Aad become hopelessly insolvent. But 
Lombart says, in effect, that the Company was not in- 
solvent, and that there had been no fatal mismanage- 
ment by Edison or any one else. We know, however, 
that the company was virtually insolvent, and we 
equally know that it was not through Edison’s mis- 
management. 


The North American Company Was Then Selling 
Its Property at Half Price to Raise Money. 


Of course, the North American and its thirty odd 
local companies which had been handling phonographs 
on the rental basis had, as a last resort, means for 
obtaining money. This is amply shown by Andem 
(C. R. pp. 620-623, x-Qs. 159-172). He produces a 
letter from the North American Company dated Janu- 
ary 25, 1894, in which that company offers to sell out- 
right to the Ohio Company, at $50. each, 143 of their 
standard machines. This is the letter (C. R. p. 620): 


“Tn reply to your letter of 23rd inst. [Janu- 
ary 23, 1894] to the effect that the terms which 
we proposed for the purchase of the 143 phono- 
graphs now carried on your rental account at 
$50.00 each too onerous, we beg to say that if you 
still desire to conclude this sale, we will accept a 
cash payment of $2,150, and will take the notes of 
your company for the balance of $5,000. at 2, 3 
and 4 months, in 3 equal payments of $1,666.66 
each, without interest.” 


According to Lombard’s statement (C. R. p. 473, Qs. 
104-106), he had remained general manager up to 
about May 1, 1894, while this letter of the North 
American Company offering the 143 machines at $50. 
each, was written January 25, 1894, three months be- 
fore, or within that period of prosperity which Lom- 
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bard had in mind in answering Q. 106 (C. R. p. 473), 
just quoted. These were machines which the Ohio 
Company had received from the North American Com- 
pany all the way between 1890 and 1894, and were ma- 
chines which, as the letter states, had been carried on 
their rental account (C. R. pp. 620, 621, x-Qs. 160- 
162) ; and, as Andem says, they were all good machines 
(C. R. p. 624, x-Qs. 185-187); and were machines that 
the Ohio Company had rented to their customers for 
$40. per year (x-Q. 194, p. 625). In fact, here the 
Ohio Company was buying machines and paying for 
them only alittle more than their rental price per 
year (x-Q. 195, p. 626). It is also to be noted that the 
lowest selling price of these machines to the licensee 
companies had been $150. with $55. off; that is to say, 
at a net price of $95. per machine (D. R. p. 
364, Andem, Q. 57). Indeed, the North Ameri- 
can Company was, at this period of its so-called 
prosperity, selling its available plant at approximately 
half price. Of course, the North American might have 
secured funds in this manner not only from the Ohio 
Company, but doubtless from each and every one of 
the thirty-two other local companies. 

Lombard well knew the exact status of the North 
American during this period; and that it was then 
selling its shoes and stockings for a next breakfast. 
And in many important particulars throughout his 
deposition he has either plainly misstated facts or has 
perverted them inamauner to make them no less 
false. 


Lombards Complaint that Edison Had Made Im- 
provements Without Authority. He Next Complains 
that Improvements Were Not Promptly Furnished. 


Thus, he attempts to asperse Edison’s good faith in 
presenting the $68,598.29 bill for experimental ex- 
penses (C. R. 470, 471, Q. 96). In answer to Q. 94 (C. 
R., p. 470), he says of the bill that ‘“‘ my memory is very 
vague”; but from the part we here quote (Q. 96, p. 
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470, 471), it would seem that his memory had been 
stimulated to the requirements of the case. He says: 


- 

“* * * Tdo very well remember how panic- 
stricken we were at receiving it, as we had not had 
any idea that there was any such claim against us. 
Icalled Mr. Lippincott’s attention to the fact that I 

Pe thought it was exorbitant and unfair, unjust, and 


it came up with Mr. Edison and we called for an 
itemized statement, which was finally given us, 
and the claim was that this covered experimental 
accounts in the laboratory for improvements and 
4 so forth, and Z remember my contention was that 
- experiments should only be conducted when requested 
by ws, and the matter was unadjusted and never 
satisfactorily settled during Mr. Lippincott’s active 
connection with the company, and after he was 
taken sick the matter was never brought to me, 
to my attention, for my action, and I confess that 
I don’t know now how it finally was settled, ex- 
cepting that there was an action taken by the 
board of directors of the North American Phono- 
‘graph Company after Mr. Edison—or possibly it 
was Mr. Insull’s presidency, I won’t be sure which 
: —by which a large bond issue was made to satisfy 
~ 4 , various creditors of the company, and I think that 
account was settled for by Mr. Edison by the 
bonds, but I am not sure about that—by a portion 

of the bonds.” 


Lombard first dilates upon the bill for $68,598.29 as 
an exorbitant and unfair charge which Mr. Edison pre- 
sented to the North American Company for experi- 
mental work and services, implying, withal, that Edi- 
son had no right to do such work without authority 
and that he had no such authority; while at the same 
time (post, pp. 120-122) he accuses Edison of not having 
made improvements as he had agreed to do, and even 
says that he resigned because these improvements, 
and, particularly, a spring motor, had not been fur- 
nished. . 
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We submit that while Edison was encountering such 
complaints as these about bills for experimental work, 
he could not have been under any very pressing obli- 
gation to furnish improvements; but as we know he 
went vigorously about this work and when his bills 
were questioned, accepted bonds and even canceled 
large amounts that the North American rightfully 
owed him or the Phonograph Works. 

Lombard’s one purpose is to complain about Edison, 
whether or no. 

A better specimeff of contrariety of disapproval and 
general fault-tinding could hardly be found than that 
which we have quoted from Lombard’s answer to Q. 
96 (C. R. 470-471), where he tells how panic-stricken 
and disconcerted they were to receive Edison’s bills 
while at the same time they were pressing for improve- 
ments and he resigning because they were not fur- 
nished. ; 

Lombard was called to give color to the conspiracy 
charges of the bill, and he has done what he could in 
that behalf; and so obvious is this attempt that the 
entire deposition might well be rejected; although 
what he says of Edison’s part respecting the suspen- 
sion agreement we believe to be substantially correct. 
But his representations as to Edison’s desire and efforts 
to improve the phonograph are too contradictory to 
be of value otherwise than to show the bias and the 
unreliability of the man. 


Lombard says Edison was not the Author of the 
Suspension Agreement, and that it was Adopted for 
Good and Sufficient Leasons. 


Complainants (C. R. pp. 9, 10, Bill, fol. 28) even 
charge that the National Company, which was not 
organized until 1896, assisted in securing the suspen- 
sion agreement in 1893. With reference to the sus- 
pension agreement, Lombard does not assign the sub- 
stantial reason for its adoption; but the one he does 
assign, if unsubstantial, may have afforded something 
of an inducement. We believe it did. He says that 
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neighboring licensees invaded each others territory, 
and that as a consequence, the North American Com- 
pany was confronted with “a very serious condition of 
affairs”, and that “the local companies were haying a 
great deal of trouble by intrusion of machines into 
their respective territories from where they had been 
sold in other territories ”, and that, accordingly, a plan 
was devised by the North American Company by 
which it should itself undertake to conduct the business 
(C. R. p 466-468, Q. 87). Of this plan and its pre- 
sentation to the local companies, ve says (C. R. p. 466 


fol 1398, Q. 87) : 


«% * * Finally, when he {Edison} became 
president of the company, of the North American 
Phonograph Company, he would frequently send 
for me to come over, or I would go over volun- 
tarily, on the business of the eompany, and we 
would discuss what was best to be done. Finally, 
one of the most important matters we ever decided 
upon, to my mind, was that action that lead up to 
the taking over of the territory by the North 
American Phonograph Company, of all the terri- 
tory of the local companies, under a new agree- 
ment with them, whereby the North American was 
permitted to go in and do business for them, giv- 
ing them ten per cent. of the gross amount of busi- 
ness done in their territory, and I went to the 
meeting of the National Phonograph Association, 
together with Mr. Tate, in Chicago, and presented 
that idea to them, because we were fucing a very 
serious condition of affairs, the local companies 
were having a great deal of trouble by intrusion 
of machines into their respective territories from 
where they had been sold in other territories. 
There seemed to be a great deal of difficulty in 
adjusting the thing. We could not police the ter- 
ritory for them, and so the North American sug- 
gested the making or the forming of a committee 
‘or their appointing a committee representing the 
local companies and to meet with the committee 


Raymon 


dR. Wile 
r eh j 4 


117 


representing the North American . Phonograph 
Company and for the purpose of deciding what 
was best to be done, and I finally think we were, 
the two together—that committee—going over the 
things pro and con day and night, with the result 
that an arrangement was arrived at that the com- 
mittees agreed to recommend to the local com- 
panies for their acceptance. They had no power 
to bind them, but it was merely a recommenda- 
tion; and Mr. Tate and myself—and I think Mr. 
Butler was a member of that committee—ad- 
journed to New York and presented the draft 
of the plan to the North American Phonograph 
Company and to Mr. Edison and discussed the 
thing with them, and then it was arranged that Mr. 
Tate and myself should make a tour all over the 
United States, going to the various local com- 
panies and getting them to sign an agreement 
turning this territory in to us, and Mr. Edison 
was very mnch pleased with the whole plan, as it 
seemed to him, as to us, that it was really the 
only effective way of doing the business and avoid- 
ing alot of friction and litigation, and all that 
sort of thing, and we felt that the companies all 
looked up to Mr. Edison, as they were all very 
fond of him, and felt that he had their interest at 
heart, and it was recommended that he should 
give usa letter to carry with us, signed by him 
personally, requesting them to do this, and Mr. 
Tate and myself made the trip and carried the 
letter and saw these people, and I don’t remember 


‘that there was a single exception where the com- 


panies came in during the tour through the middle 
west and south ; and I remember in looking over 
a lot of my papers here a few months ago—I have 
a lot of old phonograph stuff, I guess I destroyed 
a great deal of it, but I know that I came across 
one part of that letter -and I don’t know where 
the balance of it is, some way it got lost, I am 
under the impression Mr. Tate had it. At any 
rate, it came into my possession again and all I 
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have is just the last and-—with, I think just a para- 
graph with Mr. Edison’s signature to it. The 
business was then conducted on that basis, and we 
established a depot of supplies in Chicago so as 
to give the farther western comp anies less freight 
rates to pay, and I was put in charge of that, and 
then it was that I resigned from the vice- 
presidency of the company and Mr. Tate resumed 
it and I retained merely the general managership, 
and we conducted the business under that new 
arrangement so long as I then continued with the 
company. I resigned, I think it was in the winter “ 
of 1893 or the spring of 1894,—I think it was 

possibly May, 1894”. 


And more specifically as to the personnel of the 
committee which formulated the suspension agreement 
and the plan of such agreement, Lombard says (C. R. 
p- 504) : 


“ x-Q, 283. Who constituted this committee 
which was appointed representing the North 
American Phonograph Company and the local 
phonograph companies, for the purpose of decid- 
ing what was to be done in regard to helping the 
business along, in 1893 or 1894? You may use 
any memoranda that you have to ascertain those 
names. 

“ A. For the North American Phonograph Com- 
pany the committee was Mr. A. O. Tate, Thomas 
Butler and myself, and the committee for the sub- 
companies was Mr. Charles W. Swift, Erastus 
Benson, A. W. Clancy and Granger Farwell. 

“ x-Q. 284. Which one of the committee sug- 
gested this plan of 1894, if it was suggested by 
any one of them specially ? 

“A. I think it was the result of discussion by 
all parties, sir.” 


The underlying reasons for the suspension agree- 
ment, assigned by Lombard, have some foundation in 
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fact, but not much. The substantial reason for its 
adoption, as Edison says (supra, p. 101), was because 
the local companies could do nothing and had _ practi- 
eally abandoned the business. It is doubtless true, as 
Lombard says, that the numerous licensees had in- 
vaded each other’s territory and that complaints arose 
from this cause; but to advance this as the underlying 
reason is to grossly misstate the case. But aside from 
the truth or falsity of Lombard’s testimony in this 
respect, it has the merit of truthfully stating that 
Edison was not the author of this agreement, and that, 
so far as he was concerned, it merely had his endorse- 
ment (C. It. p. 466, Lombard, Q. 87, supra, pp. 116-118). 

Throughout complainants have referred to the sus- 
pension agreement asa deep-laid plot by which Edison 
gained control of the phonograph business for no other 
or better purpose than to wreck it ; but here Lombard 
says the agreement was a necessary measure which was 
worked up by himself and others and adopted for very 
substantial reasons (C. R. p. 504, x-Q’s. 285-293). But, 
with this testimony in the record, we do not see how 
complainants can blame Edison or any one else for the 
suspension agreement. We will here add, however, 
that Lombard was concealing the real reason for the 
agreement—namely, the virtual insolvency of the local 
companies. 

Truly, this is not testimony to show wrongdoing on 
Edison’s part. Obviously, Edison was not even the 
author of the suspension agreement. It was distinctly 
the work of Lombard and other North American peo- 
ple who were assisted by representatives of the local 
companies. Nor should the import of this fact be lost 
or lightly passed, for in itself it means an absolute 
failure of the charges contained in sections 9 and 10 of 
the bill unless Lombard and his North American asso- 
ciates were the chief conspirators. 

In these statements, Lombard is inaccurate as usual. 
As we well know, all of the companies, excepting those 
for Kansas, New Jersey and the District of Columbia, 
did not accept the suspension agreement, if we may 
take account of the presence and history of Mr. James 
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L. Andem, former manager of the Ohio Company, and 
at present the engineer of this suit. Perhaps Lom- 
bard and Tate did not visit Andem ; but, however this 
may be, we well know that the Ohio Company and 
many others, did not “ come in.” 


Lombard’s Contradictory Testimony is in Effect 
That Edison Was Doing His Utmost to Improve the " 
Phonograph. 


But as to Mr. Edison’s activity in improving the 
phonograph, Lombard is not quite willing to lend bim- 
self to complainant’s needs. Indeed, unintentionally 
or otherwise, he has given Edison full credit for hay- 
ing tried to improve the phonograph. His statements 
are, at one time, in effect, that Edison was not doing 
all that he could, and again, that he was doing his 
utmost ; yet in all this hotchpot of contradictions, the 
truth is seen. Thus, he says (C. R. p. 511, x-Q. 335) : 


«* * * T spoke to Mr. Edison about the 
spring business, and he claimed at that time that 
a spring motor would not operate the machine suc- 
cessfully because of the difliculty of controling the 
governor. * * * We were so anxious for a 
spring motor, however, that Mr. Lippincott re- 
quested me to see if I could not get some one else 
to get up such a motor, and we spent quite a little 
money with some people in John Street, whose 
names I have forgotten, and working on that line, 
but we never succeeded in getting one that was 
perfectly satisfactory.” 


But even here we have Lombard for it that a spring 
motor was not an easy thing to devise. If they could 
not get a satisfactory spring motor from others, why 3 
should they have expected one from Edison? 
Of course, the mechanical difficulties of the case, or 
that others could not make such a motor, were 
nothing to Lombard, for in answer to Q. 108 (C. R. ‘ 
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p. 475) we find him freely complaining that Edison had 
not furnished one as promptly as they had hoped. He 
Says : 


“«% * * T fought for a long time for a machine to 
run by spring power and never had been able to get it 
considered, and at the time of the World’s Fair in 
‘Chicago he { Edison] came on there and we had a 
conference there, and he promised me faithfully 
that I should have that machine in the fall, and 
that was really the cause of my resignation. I had 
not been able to carry out the promises that I had 
made, ina general way, because they were not 
kept up, and I was disgusted with the whole thing 
and resigned.” 


Lombard forgets himself. In one breath he has 
berated Edison’s bill for experimental work (supra, p. 
113), claiming that such expenditures should only 
have been made as directed by the company, and that 
the company had given no such orders, while here he 
has resigned because improvements according to his 
notion had not been furnished. Nor is it left to com- 
plainants to say that the offending bill and the much- 
wanted improvements were unconnected ; for, in one 
answer (C. R. p. 524, Re-d. Q. 400), Lombard cleariy 
couples the two: 


“My memory is that that bill was from the 
laboratory, although possibly it may have come 
the Works, but Iam not clear on that. The ex- 
periments were undoubtedly those that finally re- 
sulted in the perfecting of the machine as we then 
put it out.” (Italics ours.) ; 


But right here, with all of his criticisms and contra- 
dictions, Lombard effectually clears Edison of the 
charge that he was not interested to improve the 
phonograph. He circumstantially states that Mr. 
Edison was deeply interested in the subject, as must 
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appear from his answers to Q. 87 (C. R. p. 466) and 
R-d. Q. 396 (C. R. p. 523). He says: 


(Q. 87): “I don’t know that I understand your 
question thoroughly—transactions—we used to 
confer with Mr. Edison, if that is what you mean, 
confer with him in regard to the business and to 
improvements on machines and supplies and 
everything of that kind. I took frequent trips to 
Orange for that purpose during the whole time 
that I was in charge of the Compuany’s business, 
and it covered a very wide field and everything ? ¥ 
connected with the business; that is to say, as far 
as the manufacturing of machines, especially in 
the early part of the business, in regard to the 
conduct of the factory. We had complaints to 
make regarding the different things that came up 
and that seemed to us extravagant, and we made 
complaints and would get them adjusted from time 
to time, and then when it came to the change of 
the type of machine, we had several conferences 
with Mr. Edison, and he finally agreed to improve 
it, which he did—brought out a new type, doing 
away with the old original, what we called double 
spectacle machine and single diaphragm for both 
recording and reproducing, and thev. later, after 
Mr. Lippincott’s sickness, | was called upon to con- 
fer with him on everything, on matters that there- 
tofore Mr. Lippincott had conferred with him 
ua * = * 

(Re-d. Q. 396) “It would be difficult for me to 
go into that in detail. I used: to see Mr. Edison 
very, very often. ‘The question always was asked 
me how the machines were going and what diffi- 
culties we found, and I always took pains to re- 
port to him what seemed to be the difficulties as 


reported to the North American Phonograph Com- . . 
pany by the local companies, and those interviews 
were frequent.” 

4 ’ 
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Lombard Well Knew of Edison's Efforts to Save the 
North American Company, but Has Carefully Sup- 
pressed Such Facts. 


Of course, Lombard’s general exposition of this sub- 
ject is entitled to little credit. He was obviously in a 
position to know of the difficulties of the local com- 
panies, or, at least, the difficulty of the New York 
Company ; but all of this he has carefully suppressed, 
precisely as he has nothing to say-of those methods by 
which the North American was then raising funds, as 
by the sale of its machines to the local companies and 
otherwise, at the expense of its working plant. Nor 
could he have been ignorant of the fact that Mr. Edison 
in his great effort to save the North American Company 
as a going concern, had finally accepted 146 bonds to 
cover an indebtedness for money and material amount- 
ing to $290,000. Lombard well knew of these bonds. 
He had received ten of them ; and of all others, he was 
the man who was due to know why they had been 
issued. He also must have known that Edison ae- 
cepted $79,000. of these bonds, dollar for dollar, for 
the experimental account; and that in the end Edison 
received upon them only a dividend of 18%%, for he, 
Lombard, was also in at the end and a recipient of this 
dividend. Lombard was under no obligation to ex- 
tol Edison; but it was his obligation, while profess- 
ing to explain this subject, to not omit many of these 
obvious facis, of which he could not have been igno- 
rant. 

Lombard, according to his own testimony and as is 
well known by those acquainted with phonograph 
history, was distinctively Mr. Lippincott’s man, and, 
above all others, he is the one man who might be ex- 
pected to know where the large amounts of money col- 
lected by the North American Company shortly after 
its organization, was diverted. Under Mr. Lombard’s 
management, the North American Company had 
reached an estate of misfortune where some one else 
was obliged to take it, and it was then that Edison was 
forced into its management (supra, pp. 100-110). There 
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was much in the early management of the North 
American that might well have been criticised. While 
that company was still heavily indebted to Mr. Edison 
for the purchase of his patents, there had been declara- 
tions of dividends and other disbursements which Mr. 
Edison had questioned and which be had attempted to 
rectify through the courts. In fact, Edison, when 
purchasing the assets of the North American Com- 
pany at the receiver's sale, was forced in the compro- 
mise to abandon these proceedings (C. R. p. 203, 
Hardin, Q. 84; Complainznat’s Exhibit No. 36, C. R. 
p. 189, fols. 416-17 ; p. 143, fol. 428; p. 146, fol. 436; 
p- 151, fol. 451 ; p. 152, fol. 455). 

Our somewhat lengthy reference to Lombard’s depo- 
sition has not been for the purpose of seeking affirma- 
tive proof of what Mr. Edison did or did not do in be- 
half of or against the North American Company or its 
lessees prior to the North American’s insolvency ; nor 
could it have been of material importance to review 
this deposition merely to show Lombard’s bias, or that 
he was not a credible witness. ‘The large poiat of this 
review is that, with all of the complaints and asper- 
sions put forth under a pretense of friendship for Mr. 
Edison, he has been able to say no one thing which 
can give color or support to complainants’ charge of 
‘conspiracy. 


Edison's Activity in Improving the Phonograph is 
Shown by the Large Patent Lists that Complainants 
Have Offered in Evidence. 


Complainants, in attempting to define their alleged 
rights, have offered in evidence a large number of pat- 
ents to which they assume such rights attach ; and, by 
this means, if there were nothing else in the record, 
they have shown Edison’s great earnestness and activ- 
ity in developing the phonograph during the period of 
which they complain. Thus, in complainants’ exhibits 
(pp. 399-404), we tind in Exhibits 115-117, enumerated 
eighty-three patents and applications for phonograph 
improvements, nearly all of which were applied for by 
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th Edison in the years 1888-1891 ; while in Complainants’ 
= Exhibits 118-124 (pp. 406-18) are enumerated many 
“ others of later date. 

"_ Clearly, while complainants are offering such pat- 
a ent lists as these to establish the magnitude of their 
to claims against the National Company, they cannot 
on well charge Edison with negligence and inactivity. 
Ne And not only did Edison make these inventions and 
wae : apply for patents, but, as the bills against which Lom- 
if, bard objects show and as he testities, these inventions 
: were promptly reduced to commercial form through 
0; o ’ the Edison Laboratory and the Phonograph Works 


which, as we have seen, were wholly maintained at 
Edison’s expense. 


~ 
as Thus, in auswer to RdQ 399 (C. R. p. 523) Lombard 
os says: 
ts 
or “Why, I always looked to Mr. Edison person- 
WwW ally to invent the improvements and then to have 
at them made by the Works. The usual way was, 
iis Mr. Edison carried on his experimental work, I 
‘Te think, largely in the laboratory, and then when 
Ir. anything was finally adopted, why the works 
hh manufactured it.” 
of 
e No One Will Say That Edison Was Not Trying to 
Help the North American and Local Companies. 
is 
als Lombard’s testimony merely shows that, as a hos- 
tile witness, he could say nothing to sustain conspiracy 
charges. But aside from all else, is it to be presumed 
i* that, if these charges were in any degree true, the 
it- board of the New York Company, complainant herein, 
y would have sent a pleasant letter of congratulation to 
d, Mr. Edison upon his purchase of the North American 
¥e assets ?—a letter which both Fahnestock and Haines 
of . : say was not written in an ironical vein. Certainly, 
ir up to that time the officers and board of the New York 
d Company had no ground for such a belief; nor have 
h . ’ they to the present day. And here let it be noted 
"y that complainant’s counsel pointedly asked Mr. Fahne- 
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stock (D. R. p. 282, Fahnestock, Re-x-Q. 708,) whether 
he knew or believed that Mr. Edison had attempted 
either to injure or wreck the North American Com- 
pany. Wor will Haines any more than Fahnestock 
say that he believes it was Mr. Edison’s purpose to in- 
jure the North American or local companies (D. R. p. 
296, Haines, Qs. 81-83). These were extraordinary 
questions ; yet both categorically answered that they 
had no such knowledge. These answers alone should 
be and are conclusive upon these charges. Nor is An- 
dem’s testimony less instructive or conclusive. He 
complains that Edison had not produced all of the 
improvements for which the local companies had 
hoped (post, pp. 129-133), and that if all of the phono- 
graph developments up to the present day had been 
supplied prior to 1894, the local companies might have 
- attained to a successful and profitable business. 


_ Lwo Inconsistent Defenses—The Invasion of Terri- 
tory and the Withholding of Inventions. 


Complainants have thought it necessary to prove, 
first, that the local companies might have done a profit- 
able business in 1896 if their territory had not been in- 
vaded ; and to this end they have shown that, at that 
time, the phonograph in its essential features was prac- 
tically the phonograph of today. And in this connec- 
tion, Andem has been led to say that the spring motor 
was of no great consequence, and has only served to 
cheapen the phonograph and make it easier to handle. 

On the other hand, complainants have thought it 
necessary to prove that Mr. Edison was withholding 
improvements ; and in this behalf they have produced 
proofs to show that, up to the date of the National 
Company, the phonograph was a very inferior machine ; 
and we may say that they have established these two 
propositions with equal vigor, and with diametrically 
opposing proofs. 

Of course, it was their misfortune that the two 
propositions required unlike proofs; but this difficulty 
seems to have caused them no inconvenience. 
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But upon this situation we respectfully submit that 
if the phonograph in the spring of 1896 was practically 
the phongraph of today, and that complainant’s 
trouble was merely the invasion of territory, they must 
have no proof against Mr. Edison for the withhold- 
ing of improvements; and this we will add is the 
truth of the case. But, as we have already shown (supra, 
pp. 88-94), if there were invasions, these invasions 
were not by Edison or the National Company, but 
were the depredations of the American Graplophone 
and its agents, assisted in later days by no less a_per- 
son than Mr. Andem himself (supra, pp. 94-97). 

But throughout Andem’s deposition he has given 
no specific facts in support of the contention that 
Edison was withholding improvements, or, in fact, that 
the phonograph of 1894 lacked anything more than a 
serviceable spring motor and the modern form of 
moulded record. In places, he has obediently answered 
yes or no in. support of the proposition that the 
phonograph was then an uncommercial and defective 
apparatus, but this was the testimony of Mr. Hicks, 
not of Andem ; and these criticisms of Andem’s depo- 
sition we may add equally apply to Lombard’s. In 
fact, these depositions, so far as they advance facts, 
are all, in effect, that Edison was doing his utmost, 
and that long prior to 1894, the phonograph, lacking 
only the spring motor and tbe modern moulded record, 


was substantially the phonograph of today ; and, withal, | 


throughout one-half of the case, we find this proposi- 
tion equally sustained by the testimony of Mr. Hicks’ 
leading questions. 

Andem, like Lombard, agrees that from the first the 
phonograph had outclassed the graphophone and 
that, if Mr. Edison was slow to furnish improvements, 
he had still distanced the graphohone inventors. He 
says (D. R., p. 375, 376, Re-d. Qs. 112, 114; C, R., p. 
610, x-Q. 118) the Ohio Company had sold both the 
phonograph and the graphophone, but that the public 
preferred the phonograph and that thereafter they de- 
voted their attention to that branch of the business ; 
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and, again, that they could have done a business in 
graphophones if the phonograph had not been on the 
market (D. R. p. 877, Re-d. Q. 115). Indeed, Andem 
took no pains to find out whether the Ohio Com- 
pany’s rights in the graphophone still existed, since 
there was only a demand for the phonograph (p. 377, 
Red. Qs. 119-120). 

His record in this race—a race that must have gone 
to the swiftest—coupled with the hundred or more 


patent applications which he filed prior to 1894, is an 


abundance of proof that Ddison was giving his best 
efforts to this work. 


What Andem Says While Thinking Only of the 
Withholding of Improvements. 


In most instances Andem has not had his mind on 
the invasion-of-territory side of the case; and, as 
samples of his testimony while imbued only with the 
idea that Edison was withholding improvements, we 
cite some of his statements (D. R. p. 375 Re-d. Q. 110). 
In these he has repeatedly said that the spring motor 
was of prime importance, and that if it with the 
moulded record had been furnished (fol. 1124) 


“ as they had a right to expect they would, and as. 
they were always told they would be eventually 
supplied, they [the local companies] would no 
doubt all of them have done a fine business and 
been able to declare dividends upon their stock, 
but the machines and records furnished to the 
local companies, by the North American Phono- 
graph Company were so imperfect and 
inferior that the public would not 
accept them to any great extent, and as 
a result, the local phonograph companies 
were unable to conduct their business 
profitably, and could not continue busi- 
ness without a great loss financially.” 
(Black type ours). 
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’ Here Andem unconsciously admits that the local 
companies had been doing a losing business through- 
out. Whether the business had been unprofitable be- 
cause Edison had withheld improvements or because 
their territory had been invaded, it is enough that, as 
Andem here says, it was unprofitable and could not be 
continued “ without a great loss financially”. Of 
course, if the business was then unprofitable, it must for 
the same reason have been unprofitable before ; but 
complainants will not admit that the local companies 
were virtually insolvent at anytime. Andem had even 
had the audacity to say that although the Ohio Com- 
pany sold its entire belongings, in 1897, for $1800, it 
had, nevertheless, been doing a very thrifty and profit- 
able business. Indeed, we might infer that its affairs 
were literally bespangled with gold marks of industrial 
prosperity. 

We might cite fifty specific reiterations of the fore- 
going answer, but this is typical of the case throughout 
where he has only had in mind that Edison was with- 
holding improvements. 


Andem’s Dificulty in Naming Improvements that 
Were Withheld. i 


Later on, however, we have his testimony varying 
all the way from the accusations of withholding im- 
provements to a point where all is changed and the 
phonograph of 1895 is as good as it is today; nor, 
in his later testimony, was the spring motor an indis- 
pensable feature. Indeed, he says it was hardly a 
necessity in 1895 (C. R. p. 598, Q. 78). But even if 
the spring motor was desirable, it had already come 
into the art as a satisfactory apparatus. Thus, while 
in this vein, he refers to his own writings in the 
Phonographic News of June, 1895, and cites the fol- 
lowing (C. R. 598, Q. 78) : 

“« * * The Spring Motor Edison Phono- 
graph is giving such excellent results in the hands 
of experienced exhibitors, both in concert work 
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and for general exhibition uses, that we are able 
to give it au unqualified endorsement. We have 
placed large numbers of them this season.” 


And these statements were true (Qs. 79-80); but the 
spring motors to which he here refers were manu- 
factured, not by the Edison Phonograph Works (C. RB. 
p- 627, x-Q’s. 203-4), but by the United States Phono- 
graph Company, an independent concern. 

For the work it was intended to do, the phonograph 
in 1890, was a practically perfect machine; or, at 
least, such was the case according to the testimony 
of Andem. For while attempting to uphold the 
charge of withholding improvements, he is only able 
to point to deficiencies and imperfections of a very 
trivial nature. 


Thus, he says (C. R. p. 608, x-Q. 110) : 


“The machines that were first placed out by 
the Ohio Company in the year 1890, for commer- 
cial purposes, were unsatisfactory for the reason 
that the diaphragms were not made in such a way 
that they would record dictations in a low toné of 
voice, and persous were required to shout or speak 
in a very loud tone iv order to make arecord clear 
enough to have it transcribed by the operator. 
There was also the trouble caused by the fact that 
storage batteries were required to run the ma- 
chines, and they would get exhausted, and there 
was trouble also with regard to the planer which 
did not satisfactorily plane off the surfaces, and 
other minor troubles.” 


These were but superficial complaints. The neces- 
sity for loud speaking was a difficulty which was per- 
haps no more than that experienced in telephony, even 
at that late period. And, of course, that a storage 
battery was heavy tv» carry and had to be recharged, 
were good arguments for the spring motor. But these 
complaints, and that about the shaving tool (which is 
not used in the modern phonograph) are certainly not 
formidable. 
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But is Andem or any one else able to make a better 
showing against Edison for withholding improvements ? 
We think not. In what follows he has done his best. 
But, at their highest value, what do these answers con- 
tain? They certainly show no indifference or bad 
faith on Edison’s part : 


“x-Q. 111. (C. R. p. 608). Were these difficulties 
substantially overcome in subsequent phonographs 
which were furnished you ? 

“A. There was a gradual improvement in the 
machines that were supplied to us, several new 
types being introduced, and in answer to 
our complaints we were always promised that Mr. 
Edison was working upon a new type of machine 
which when completed would satisfactorily over- 
come all of the obstacles under which we were 
laboring. We went ahead with the machines that 
were furnished to us and did the best we could 
with them and welcomed every improvement that 
was made in the directions indicated.” (Italics 
and black type ours.) 


Here Andem had incautiously overstepped the mark 
where he referred to “several new types being intro- 
duced”; for, in the following answers, we tind him 
more nearly within the needs of complainant’s case : 


(Answer x-Q. 114) “ My answer was, or what I 
intended to say was, that the machines were un- 
satisfactory that were first placed out; that we 
protested against them and asked for improve- 
ments, aud that some improvements were made 
upon them and that we gladly availed ourselves of 
such improvements, but that we never obtained 
the improvements that we had been led to expect 
we would obtain when we signed our contracts for 
the exclusive territory. 

(Answer x-Q. 115) “ He [Edison| did not fur- 
nish them as fast as we expected, and he did fur- 
nish some improvements, but not all that we ex- 
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‘pected or had a right to expect or had been prom- 
ised in our contracts and our correspondence.” 

‘(Answer x-Q. 118) “As I have already stated, 
I have always regarded the phonograph as supe- 
rior to the graphophone, but the improvements 
promised the local companies by Mr. Edison did 
not seem to materialize until too late a day to 
enable the local companies to become benefited 
by them.” 


And, again, Anden says (C. R. p. 634 x-Q's. 266- 

267), that improvements were made in the phonograph ca ’ 
between 1890 and 1891, and that they were material 
improvements. But what does Andem mean when he 
says enough of them had not been made? And just 
what was it that Edison might have done to meet An- 
dem’s view of his obligations? We have tried to as- 
certain; but the answer seems to be no easier for An- 
dem to explain than it is for us to understand. 

Perhaps changes which he has recently added to an 
old machine will put a light on this figment of Andem’s 
imagination: He says that he has recently bought 
some improvements for his old machine to keep up 
with the advances tiat Mr. Edison has recently been 
making (C. R. p. 658 x-Q. 383); and here he enumer- 
ates (p. 658, x-Q. 384) a hard rubber mandrel, a re- 
producing mica diaphragm, an improved sapphire re- 
producing point, improved methods of attaching and 
detaching the sapphire point, and a new floating 
weight for the reproducer. He agrees, however (p. 
658, 659 x-Q’s. 335-38J) that rubber mandrels are not 
a standard form; that the new sapphire point is only 
the old sapphire point differing in form, and that the 
floating weight is merely a little heavier than the old 
one. 

And the antiquity of this old machine is duly. shown 
from the fact that it was one of the 143 that in Janu- 
ary, 1894, the Ohio Company purchased outright from 
the North American (C. R. p. 623 x-Qs. 179-182). 

There was an opportunity in 1895 to improve the “« & 
phonograph, and so there is today. And the following 
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answer which Andem made to a correspondent of the 
“ Phonographic News” of that date (C. R. p. 600, Q. 

ro 85) he might now write, respecting any of the Nationa] 
Company’s standard forms of today : 


“V. C. H. Most of Mr. Edison’s promised im- 
provemeuts in the phonograph will be in the 
nature of attachments to the present form of ma- 
w chine, and can be added at small cost when offered 
to the public. You need not delay purchasing 

the present type of machine, fearing it will be en- 
v ‘ tirely superseded. Its motor power cannot be 
improved upon.” 


” We also have in evidence Mr. Andem’s book (Plea 
Record, p. 118), “‘ A Practical. Guide to the Use of the 
Edison Phonograph of 1890” [1892], in which we find 
on the frontice page a commercial phonograph in all of 
its development of today. This book contains an elab- 
orate description of 63 pages, and in itself is sufficient 
- evidence of the phonograph as it then stood. 

We venture the belief that Mr. Edison will stand nn- 
condemned until Andem fiuds some more specific com- 
plaint than that the users of phonographs in the early 
days must shout to the recorder, or that there was no 
spring motor, or that some other minor improvements 

~ had not been furnished, which, in his opinion, would 
have been serviceable. 


Andem Does not Now Believe that the Spring 

Motor is as Good as the Buttery Type ; and he Should 

w not Blame Edison for Once Having Entertained that 
View. ; 


We agree that Mr. Edison did not believe in the 
spring motor and that the statements of Andem and 


: : Lombard in this respect are substantially correct ; but 

~ this was Mr. Edison’s honest view, and this much is 
sufficiently proved from the fact. that the National 

‘ s Company resumed the phonograph business with no 


spring motor to supply ; nor had the Naticnal Com- 
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pany such a motor until it bought up the United States 
Company in the fall of 1897 (C. R. p 627, Andem, x-Qs. 
203-207 ; p. 629, x-Qs. 219-221). Of this company 
and the National’s early relations to the spring motor 
Andem says (C. R. p. 586, Q. 35): 


“The United States Phonograph Company made 
the first successful spring motor and as I under- 
stand, supplied them under some arrangement to 
the National Phonograph Company, who attached 
the phonographs or parts or bodies, or whatever 
they were called, and then the machines were 
complete spring motor phonographs.” 


But why should Andem criticise Edison or any one 
else for a prejudice against the spring motor? Clearly, 
no spring motor would ever have been furnished if its 
introduction had been left to the election of Andem. 
Referring to that of the United States Company which 
was successful, and the one of which he so glowingly 
wrote in the Phonographic News, his praise is but 
scant (C. R. p. 630) : 


“x-Q. 233. They were a reasonably good sub- 
stitute for the electric motor ? 

“ A. In the opinion of some people. 

“x-Q. 234. How about your opinion ? 

“A. Ido not think there has ever been 
a substitute for the electric motor in 
evenness and running. 

“x-Q. 235. But you, as general manager of the 
Ohio Company, sanctioned their purchase ? 

“A. I did. 

“x-Q. 236. Why, if you thought they 
were not as good as the electric phono- 
graphs? 

“A, Because they were more profit- 
able. 

“x-Q. 237. And because they were cheaper ? 

“A. Yes. 

“x-Q. 238. Your general views then upon this 


Raymond R. Wile: 


Pr eee eer Research Library. 


135 


subject were somewhat the same as Mr. Edison's 
I take it ? 

“A. I have never been consulted by Mr. Edison 
upon that subject. 

“*x-Q. 239. You understood though, that Mr. 
Edison had a prejudice against the nse of spring 
motors for driving his phonographs didn’t you ? 

“ A. I heard so. 

“x-Q. 240. And you had this same 
** prejudice ? 

“A. I did. 

* “x-Q. 241. But you have both found out 
* since that the spring motor was neces- 
** sary for this purpose ? 

“A, I have not. 

ts x-Q. 242. You hang loyally then to 
** the electric motor for driving phono- 
** praphs to this day ? 

“A. Ido, I use it every day. 

“x-Q. 243. Do you suppose that the 
*“«*Gem’ machine, which is listed at $6.00 
*“‘each could exist ifit were dependent 
* upon electric motors? 

“A. IT should suppose not. 

* x-Q. 244. Would you not waive your 
** prejudice in favor of this $6.00 phono- 
* praph, or would you put the ‘Gem’ 
** out of existence ? 

«* A, Ihave no use personally for the 
“*Gem’ machine. 


* x-Q. 245. But you do admit that it is good 
“ enough for children as a music box, and that it 
“could not exist ifit were dependent upon the 
* electric motor, don’t you ? 

A. That would depend upon the amount of 
“musical genius the children developed in the 
“first place, and in the second, I would sup- 
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tf pose it would be so, as you state.” (Black 
type ours). 


We respectfully submit that the black letter parts 
of the foregoing testimony should forever dispose of 
complainant’s charge that the phonograph had not been 
duly improved until a spring motor had been added. 
If Edison failed to meet his obligations by omitting 
to furnish this improvement, would Andem have done 
better ? 


The Complaint that the Local Companies Had Been 
Ruined by the Invasion of their Territory Controverts 
the Charge that Edison lad Withheld Lnprovements. 


The utter absurdity of all these charges of withhold- 
ing improvements, and the little importance that may 
rightfully attach to them, is at last found in Andem’s 
testimony wherein Mr. Hicks was seeking to sustain 
his alternative charge that the local companies had 
been injured or ruined, not by the withholding of im- 
provements, but by the invasion of their territory. 
But by what contentions and stultifications! In an- 
swer to Re-d. Q. 110, (D. R. p. 375), Andem says the 


“machines and records furnished to the local 
companies, by the North American Company were 
so imperfect and inferior that the public would 
not accept them to any great extent, and as a re- 
sult, the local phonograph companies were unable 
to conduct their business profitably, and could 
not continue business without a great loss financi- 
ally” ; 


but here Andem is led to say that the phonograph of 
1896 (which was the phonograph of 1894), in all es- 
sential respects was as perfect as the phonograph of 
to-day, and that the local companies might then have 
done a very profitable business if they had been in the 
full enjoyment of their exclusive rights. Here the 
whole story is concisely and truthfully told (D. R. p. 
379) : 
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“ By Mr Hicks: 


“ Re-x-Q. 135. Do you know of any reason 
why in 1896, if the local phonograph companies 
had been protected in the exercise of their rights, 
the business to be done by them in phonographs 
and supplies could not have been made profitable ? 

“A. It would have been exceedingly profitable 
in Ohio if that company had been protected in its 
exclusive rights ; it had already declare] two divi- 
dends, as I have stated, on its large capitalization 
of $1,000,000. and if it had been protected in its 
exclusive rights by the National Phonograph Com- 
pany, it would, in my opinion, have been able to 
declare yearly dividends of an increasing amount 
from that time to date. 

“ Re-x-Q. 136. Did you mean to say that 
there was any such defect in the phono- 
graph or in the graphophone in 1896 
that a profitable business could not have 
been conducted by the local phonograph 
companies in those instruments, or in 
either of them? 

“A, The machines, though far inferior to what 
they are at the present day, would still have been 
very profitable to all of the local companies if the 
local companies had had the exclusive right 
within their territory to handle them as their con- 
tracts provided for, notwithstanding their imper- 
fections. 

“ Re-x-Q. 137. Is it the fact that the phono- 
graph of 1896 was as perfect a machine as the 
phonograph is to-day in its essential features ? 

“A. Practically, although there have been 
improvemeuts in the diaphragms, but the chief 
improvements have been in the spring motors and 
in the moulded records. . 

“ Re-x-Q. 138. Is the spring motor any essential 
part of the phonograph ? 

“A, It is not; itis not a part of the phono- 
graph proper, as I understand it at all. 

“ Re-x-Q. 139. Comparing a phonograph run by 
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spring motor with a phonograph run by a battery, 
isn’t it true that the best and most successful 
phonographs sold by the National Phonograph 
Company to-day are battery phonographs, and not 
the spring motor phonographs ? 

“A. The highest and best type of phonograph 
to-day is the electric motor phonograph, which is 
operated by a storage battery or by the direct 
electric current ; that is the kind I am using to- 
day personally, and I would not have any other 
type myself than that. 

“ Re-x-Q. 140. The spring motor phonographs ‘e v 
are the cheaper grade phonographs, are they not? 

“ A. They are all of the cheaper grade. 

* Re-x-Q. 141. And the use ofthe spring motor 
has caused the phonograph to be distributed 
more widely because of its cheapness ? 

“ A, Because of its cheapness, and the fact that 
it can be used without having to attach a bat- 
tery.” 


The sum and substance of the testimony just quoted 
is that in recent years there have been improvements ; 
but, with the attention of complainants riveted upon 
the invasion-of-territory charge, they uow find these 
improvements were unimportant, and that they have 
only been added to cheapen an anney serviceable 
and acceptable machine. 


During Edison's Presidency the Local Companies 
Were Well Treated by the North American Company. 


Andem further says that while Edison was presi- 
dent of the North American Company, the latter was 
evidently willing and anxious to furnish the Ohio Com- 
pany anything that it had which it might sell (C. R. 
p. 622, x-Q’s. 170-172). > 4 


“x-Q. 170. And don’t you suppose that the 
North American Phonograph Company would Z > 
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have sold you anything that it had in stock that 
it could sell betweén July 1, 1893 and July, 1895 ? 

“A. I have no reason to suppose that they 
would not sell us anything that they had for sale. 

“x-Q. 171. You don’t think they tried to keep 
anything from you that they might have sold ? 

“A. I donot think so; I think they supplied 
us whenever they were able to with whatever we 
wanted. 

“x-Q. 172. And this was the period of Mr. 
Edisoun’s presidency of the North American 
Phonograph Company ? 

“A. It was during that period that he was presi- 
dent.” 


And we may observe that this was the period of the 
suspension agreement, and, further, that this was the 
treatment Mr. Edison, as president of the North Amer-: 
ican, was willing to accord a licensee company that had 
not accepted that agreement (supra, pp. 35, 36); nor, 
as Andem testifies (D. R. p. 370, x-Q. 88; C. R. p. 668, 
x-Q’s. 416-417), were the rights of the Ohio Com- 
pany otherwise than respected by the receiver of the 
North American whose term of office began in August, 
1894 and ended with the sale of the North American 
assets in January, 1896. 


Neither Hahnestock nor Haines Believes that Mr. 
Edison Intended to Injure the Phonograph Companies. 


Mr. Fahnestock, in 1899, had resigned in disgust 
from the New York Company, both as treasurer 
and director, but having learned of this suit, was per- 
suaded to return to the company and assume a 
part in the activities of this litigation. Under these 
circumstances, Mr. Fahnestock, as a hostile witness, 
has given a deposition, not negative in character, but 
so direct and conclusive is it that if defendants had 
produced the same testimony to disprove the charges 
of conspiracy from witnesses not in complainant’s 
direct interest, such testimony, we may say, might 
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well be regarded with suspicion. Indeed Mr. Fahne- 
stock plainly says that he does not believe that it was 
Mr. Edison’s intention or wish to injure the North 
American Company. 

When categorically asked by Mr. Hicks (D. R., p. 
282, Re-x-Q. 708) if he knew that it was Mr. Edison’s 


purpose to destroy the North American Company, he 


said, “ Not to my knowledge.” Nor in all of Fahne- 
stock’s testimony relating to the conspiracy charges is 
there a word that Edison wished that company other- 
wise than weil. As the following of Fahnestock’s 
testimony shows, he did not think Edison had mal- 
iciously withheld improvements or that he wanted to 
ruin the company. The first machines were not as good 
as those of later date, and the earlier ones were 
worked off upon the public; but better ones were 
furnished, and, in the end, the phonograph, through 
that process of improvement common to all new man- 
fuctures, was perfected. He says (D. Rt., p. 271): 


“By Mr. Buckincuam: 


“ Re-d-Q. 639. Did you think it malicious on 
Edison’s part that the first spring-driven machines 
were not any good ? 

“A. JI didn’t think so at all; it never occurred 
to me; we understood that he was to give us the 
best he had, and according to our contract; we 
took what he gave us, sometimes with a kick. 

“ Re-d. Q. 640. You have somewhere testified 
that Mr. Edison or the Edison Phonograph Works 
didn’t give the North American Company, or at 
least that the North American didn’t give your 
company the yery best machines. How do you 
know that there were any better machines to be 
had than were given you ? 

“A. Because they told us so; they told us fre- 
quently to work off the older machines and they 
would give us better ones. I think we went 
through that period several times. 

“Re-d. Q. 641. But as you worked off upon the 
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public those machines that were not the best, did 
you get better ones or the best ones? 

“A. But I think they improved them about 
three or four times. There was also a large 
amount of hope connected with the phonograph 
business when it first started, everybody rushed to 
subscribe. 

“ Re-d. Q. 642. The chief assets of the phono- 
graph business at that time was the “hope” that 
you had in it ? 

“A. I didn’t think so. I said that the people 
who subscribed to phonographs were filled with 
hope. Edison assured us it would be the best 
invention he had ever made ; it would rival the 
telephone. 

“Re-d. Q. 6424. Did you really believe that 
Edison tried to make it so during those years ? 

“A. I think it was his intention at the first, 
yes. And I might say in this connection, that I 
think Mr. Edison has been badly advised in the 
whole of this business. I dare say that at heart 
Mr. Edison is not as bad as we have painted him ; 
I never had any direct intimation that Mr. Edison 
wanted to ruin this company, but I think he has 
been told that this would be a good way to get rid 
of it, and he has followed out that line. 

“ Re-d. Q. 643. What now do you assume 
is the real reason that the phonograph 
has at this late date become a substan- 
tial, commercial success? 

“A. I suppose that the phonograph, 
like all other inventions, has gone 
through its periods of troubles and 
gradually become an established fact 
with the improved machines and the 
better knowledge of its uses. 

“ Re-d. Q. 644. You assume its present success 
to be the result of that evolution that is necessary 
in the development of all mechanical devices. 

“A. I think so.” 
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By Mr. Hicks: 
““Re-x-Q. 708. Do you know what Mr. 
Edison's purpose was with reference to 
the North American Phonograph Com- 
pany, whether he desired to maintain 
it or destroy it? 
“A. Not to my knowledge.” (Black type 
ours.) a 


Mr. Haines’ testimony is not more to complainant’s 
purpose. He is pronounced in saying (D. R. p. 288, 
Q. 29) that the New York Company failed because of 
the poor machines that were furnished it; but he ad- 
mits (D. R. p. 296, Q. 81) that he had no knowledge 
that Mr. Edison intended to wreck the North American 
when the letter of February 10, 1896 was written; and, 
further (Q. 82), that he was under the “ impression 
personally ” that Edison had done his utmost to make 
a success of the phonograph business, but that he had 
been dilatory in carrying “ out his good intentions”, 
and had not sometimes done as much as he should, 
and that some of his promises “ were not carried out 

: with great speed ” because of other hobbies (Q. 83). 

Of course, that Edison had not carried “ out his 
good intentions” “ with great speed” is merely Mr. 
Haines’ inference; and, as such, is discourteous and 
unjust, but it is not evidence that Mr. Edison ever had 
or has to this day an intention of wrongdoing. 


The Hatlure of the North American Company Was Due 
lo the Failure of the Local Companies and the 
Graphuphone Invasions, and Not to Edison. 


‘It is not for the local phonograph companies to say: 
that their failure was brought about through Mr. Edi- 
son, or even by the failure of the North American. 
Their own difficulties were at the root of the trouble ; 
and it might more properly be said that the North 
American Company had failed as a condition subse- 
quent to the failure of the local companies. Ob- , 
viously, if the local companies had found a suflicien t. 
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business, the North American must have succeeded, 
but, as Edison has said (C. R. p. 123, Complainant’s 
Exhibit 36, fol. 369), the local companies, from the first 
were oveicapitalized. Assuming as a basis the New 
York Company with a capital of $2,500,000, the Ohio 
Company with $1,000,000, and the New England with 
$2,000,000, the joint capitals of the thirty odd local 
companies, with the $6,600,000 of the North Ameri- 
can, must have aggregated nearly $30,000,000. 

If the phonograph business, large and prosperous 
as it has become in the last two years, could now sup- 
port no such capitalization, what must have been the 
situation of the local companies in the early days ? 
As to this, Mr. Edison says (C. R. Exhibits, p. 123, 
fol. 369) : 


“The amusement field which these machines 
have since occupied, was not then [1889-90] ex- 
ploited, and, indeed, if it had been, would have 
been too trivial in importance to support any such 
capitalization.” 


And, withal, this capitalization was almost exclusive 
of working capital. Bat this was not Edison’s fault. 
As he says, he was then merely trying to improve and 


build the machines (bid, p. 103) : 


“The business scheme was not my own, but 
was that of Mr. Lippincott and his associates, 
the gentlemen connected with the American 
Graphophone Company, and I had nothing to do 
with it except to carry on experimental work in 
my laboratory, and through the Edison Phono- 
graph Works to manufacture the phonograph.” 


At the wind-up of this fruitless enterprise, Edison 
had fully equipped experimental and manufacturing 
plants which were on his hands; he had become a 
ereditor of the North American to the extent of $450,- 
000; and, withal, had given eight years of his time 
to this work. Indeed, in the panic of 1893, with as- 
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sets snch as these, it may not even have been optional 
with Mr. Edison whether he would continue to sup- 
port the North American ; and that, in the end, he did 
not is the most and the worst that can be charged 
against him. We may well ask whether Mr. Edison, 
as a sane man, with all of his holdings in the North 
American Company, could have wished it harm or 
could have been willing to impair its strength to meet 
the claims which he held against it. Aside from sen- 
timent and an undoubted loyalty to this enterprise, 
Mr. Edison was too wise a debtor to seek to destroy so 
large a creditor. 

The record now shows that during the misfortunes 
of the North American Company, the insolvency and 
death of Lippincott, the Graphophone Company was 
denying its contracts, pirating Edison’s best improve- 
ments, and going forth to hasten the downfall. But 
how about Edison ? For another two years, he was 
giving the North American credit at the peril of his 
own fortunes, improving the phonograph, and put- 
ting forth one last effort, under a plan devised by 
others, to save the North American and the local com- 
panies. In all of this, so far as satisfaction may be 
found in a double performance of duty, Mr. Edison has 
enough to his credit. 
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THE CONDITION OF THE PHONOGRAPH 
BUSINESS IN THE SPRING OF 1896, AND 
WHY THE COMPLAINANT COMPANY 
WAS UNWILLING TO RE-ENTER THE 
FIELD. 


The National Company Began the Phonograph Busi- 
ness in 1896 Without a Spring Motor. 


It is clear enough that the National Company, when 
it embarked in the phonograph busmess in the spring 
of 1896, upon its purchase of the North American 
assets, proposed to resume the business with the old 
machines substantially as they had existed at the 
breakdown of the North American, and during its re- 
ceivership. Andem (supra, pp. 129-133) has shown that 
the spring motor was being sold by the Ohio Company 
daring the year 1894, and, presumably, spring motors 
from tbat time on were handled to a limited extent by 
the other licensee companies ; but the North American 
Company never had a spring motor to sell (D. BR. p. 
426, Walcutt, Q. 21; C.R. p. 583, Andem, Q. 27; 
C. R. p. 475, Lombard, Q. 108) ; nor had Edison been 
converted as late as 1896 to believe it a reasonable 
substitute for the electric motor; nor, for that matter, 
is Andem converted to that belief to this day (C. R. 
630-631, Andem, x-Q. 234, 239-245) ; nor had the Na- 
tional Company a spring motor to supply up to the 
fall of 1897 (C. R. p. 586-587, Andem, Q. 35-38), and 
here Andem reluctantly admits that the United States 
Company, which had built the first successful spring 
motor, was finally bought up by the National Company 
in 1897 in order that it (the National) might have a 
spring motor to supply (C. R. pp. 628, 629, Andem, 
x-Q’s. 218-223). In answer to Q. 34 (C. RB. p. 586) 
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complainant’s counsel has led the witness, Andem, to 
say that in May, 1897, 


“it was impossible to secure from the Edison 
Phonograph Works or the National Phonograph 
Company, Edison phonographs equipped with 
spring motors * * * except through the United 
States Phonograph Company ”. 


But it was no sin that the National Company failed 
to furnish spring motors, if it had none to supply. Yet 
Mr. Hicks has asked questions and elicited replies as if 
the National Company had been guilty of special mis- 
doings because it did not furnish spring motors at that 
time (Andem, C. R. pp. 583-587, Qs. 27-38; C. R. p. 
661, 662, x-Qs. 396-400). 

The Edison Phonograph Works was building, and 
the National Company supplying, during this period, 
phonograph bodies or tops which were supplemented 
by the United States Company’s spring motor (Capp’s 
patent). In this manner, presumably, considerable 
business was done ; but here we see indisputable evi- 
dence of the fact that Mr. Edison had returned to the 
phonograph business in the spring of 1896, intending 
merely to use the electric motor; and thus to prose- 
cute the business with substantially the machine with 
which the North American Company had gone into in- 
solvency. In the light of these facts it is not difficult 
to see why the New York Company should have con- 
cluded to remain out of the business. So far as they 
could then have seen, to have resumed the business 
would have been to have repeated their previous mis- 
fortunes. 

Apparently the fact is that Mr. Edison beeame con- 
verted to the spring motor idea some time in 1897, and 
that from that time to this the business of the National 
Company has enjoyed a large growth, due not alone to 
the spring motor, but, as well, to the moulded record 
and to the many improvements which have naturally 
found their way into the company’s manufacturing pro- 
cesses, and, withal, because of the yery effective busi- 
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ness arrangements which have been maintained by the 
National Company between itself and dealers under 
which the latter were rigidly held to a uniformity of 
prices. 


The National Company Pays its Selling Agents More 
than the North American Licenses Allowed the Local 
Companies. 


That the New York Company has remained out of 
the phonograph business, has been by the election of 
that company itself and not by the wish either of the 
National or Mr. Edison. While the New York Com- 
pany would not return to this business, the one con- 
cern of the National was to find competent agents ; 
and this machinery, we may say, has been established 
only at an expense of time and trouble that might 
well have been saved had the New York Company been 
willing to serve in such capacity. In employing new 
selling agents, the National Company had absolutely 
nothing to gain over the arrangement which had existed 
between the North American and its licensees, as is 
most apparent from the testimony of Andem and the 
selling agreements between the National Company and 
its jobbers, which have been introduced by complain- 
ants. Andem (D. R. p. 363, Q’s. 53-59) states that in 
the dealings between the Ohio and National companies, 
the local company received a discount or average 
profit of about 409§ upon phonographs, records and 
supplies ; whereas, under the arrangement between the 
Ohio Company and the North American, the local 
company received for its discount or profit only 55 
dollars out of 150, which, he agrees, was a smaller 
profit than was allowed him by the National; and this 
he reiterates on rebuttal (C. R. p. 653, x-Qs. 352-355), 
Indeed, we find from Complainant’s Exhibit 108 (C. R. 
Exhibits, p. 384) that the selling profits allowed the 
local companies by the North American were dis- 
tinctly smaller than those here named by Mr. Andem. 
In fact, the profits allowed the local companies by this 
price list is less than thirty per cent. For present 
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comparisons, however, we may take Andem’s state- 
ments, and stiil find that the agents of the National 
Company today are receiving much more than was 
ever contemplated under the North American licenses. 
. The rights which the Ohio Company had secured 
from the North American were substantially those 
that the New York Company secured under its con- 
tract (D. R. p. 367, Andem, Qs. 72-77) ; and, if we may 
accept Andem’s testimony, it may be safely inferred that 
the New York Company received a smaller percentage 
of profit under its contract with the North American 
than the jobbers of the National Company were and 
are now allowed. As to this, there is no want of 
evidence C. R. Exhibits Nos. 74, 75, pp. 345-352), 
From the jobbers’ contract and the schedules here pre- 
sented (p. 349), we find the jobbers discount to 
be 50°% on all phonographs except the * Gem” and 
** Bijou”, 40% on the Gem and Bijou, and 60% on 
standard records, thus showing an average profit 
allowed the jobbers by the National Company of more 
than 50%, which is nearly 30% better than the protits 
allowed the New York Company under its contract 
with the North American. 

These figures must certainly controvert the idea 
that the National Company was looking for cheaper 
agents, or that it was disposed to deprive any competent 
agent of the business who would have done it upon 
the terms allowed under the North American license. 
The National Company only wanted competent agents ; 
and to this much it was entitled. But we do not sup- 
pose that the percentage, which the National Com- 
pany was willing to allow its agent, cut any figure 
whatever in deciding the New York Company to re- 
main out of the business. The New York Company 
had had enough of it, and, we believe, it would not 
have re-entered the phonograph field in 1896 even if 
the National Company had offered it unlimited sup- 
plies without cost. If the National Company had 
then offered the New York Company unlimited sup- 
plies and had told them to go forth and get for them 
what they could, and to retain the proceeds, we believe 
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the complainant would not have resumed the busi- 
ness. 


Under complainant’s licenses, the selling of ma- 


_ chines was only remotely contemplated, the idea then 
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being to lease machines to customers at an annual 
rental of $40 each (C. R. Exhibits, pp. 288-240). 
Under this arrangement, the North American Company 
owned the machines and was entitled to one-half of 
the annual rentals, the other half going to the local 
company, which was obliged to maintain the appa- 
ratus in repair. Here certainly was less than a 50% 
profit; while, respecting record cylinders and special 
extras, the local company was entitled to a profit of 
only 25°94 upon the cost of such material. 

There was a provision in the original contract pro- 
viding for sales, as distinguished from the sub-leasing 
plan, under which the selling price to customers, after 
deducting the cost of machines to the North American, 
should be divided equally between the local company 
and the North American. Here, obviously, must have 
been a profit vastly less than 50% ; for, under this ar- 
rangement, a 50% profit to. the local company would 
have meant the procurement of machiues by the North 
American from the Ldison Phonograph Works at no 
cost at all. 

Under the suspension agreement (C. R. Exhibits, p. 
68, Exhibit 22), the local companies were paid by the 
North American, which assumed the entire business, 
10% of the selling price to the public of all phono- 
graphs, supplies and appliances, 25°¢ of all rentals 
paid by licensees for phonographs, supplies and attach- 
ments, and 109% of the gross amounts received from 
exbibitions and automatic wachines, or other income 
derived from the business. 

These figures certainly do not lead to a conclusion 
that the National Company was dissatisfied with the 
New York Company because of the large profits which 
the latter would have derived under its license agree- 
ment. 
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~The National Company Would Much Prefer One 
Responsible Selling Agent to the Many it is Now Obliged 
to E'mploy. 


The disposition of the National Company has, by no 
means, been to seek a large number of agents, for rea- 
sons too obvious to require explanation. As Gilmore 
states, the National Company, so far as it can, deals 
only with jobbers who are expected to supply the 
dealers. He says (C. R. p. 380, Q. 165) : 


«% * * We have made itarule to deal as 
much as possible with jobbers, leaving it to them 
to deal with the dealer; in fact, it has always been 
our policy to divert the business of the dealer to 
the jobber rather than to ourselves.” 


And Mr. Gilmore might have added that the Na- 
tional Company would have been pleased to reduce 
the number of their jobbers, in the State of New York, 
to one ; and that, if the New York Company had 
been willing to re-enter the field, the National Com- 
pany would have increased its profits over those speci- 
fied in its North American contract by at least 25% 
or 30%. 


In 1896 Mr. Edison and the National Company 
Would Have Welcomed the New York Company Back 
to the Phonograph Business. 


Fahnestock and other witnesses have repeatedly 
said that Mr. Edison wished the New York Company 
to go into the business, but that he would not ac- 
knowledge their exclusive rights (Fahnestock, D. R. 
pp. 14-96, Qs. 5, 12, 18, 42, 44, 46, 48, 49, 50, 63, 65, 
67-69, 74-76, 83-86, 89-91, 94, 99-100, 102, 106-109 ; 
x-Qs. 206, 212, 216-219, 254, 257 ; Re-d. Qs. 336, 341, 
348, 352-353, 366-367 ; Haines, C. R. pp. 290-295, 
Qs. 153-147 ; pp. 803, 304, Qs. 193-200; pp. 345-347, 
x-Qs. 470-480). 

And even these are only a few of the many asser- 
tions that Mr. Edison would not recognize their rights.. 
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If bare assertions were convincing, we should believe 
these gentlemen had been badly treated. But what 
are we to think of these accusations in the light of the 
fact that one jobber in the State of New York would 
be preferable to a dozen, and that the National Com- 
pany stood ready, and has always been ready, and 
would now pay its jobbers profits nearly 30° greater 
than those allowed the New York Company under its 
license from the North American? Mr. Edison knew 
from the first that nothing would induce the New York 
Company to again take up the business. And, withal, 
when in 1898, the New York Company first seriously 
attempted to discuss the matter, the National Com- 
pany had incurred obligations that it could not well 
break. 

Dyer (D. R. p. 181, x-Q. 27) testifies that the New 
York Company might, he believes, have had this ex- 
elusive work in 1896; and that it might equally have 
taken up the business in 1898 had it not been for the 
rights which the National Company’s jobbers had 
honestly acquired during the period that the Now York 
Company would not serve in this capacity. 

Dyer says (p. 124, Q. 5, fol. 3871) that in 1898 Mr. 
Edison would not have dismissed these agents; and 
we wonder who there is that would blame him for this 
simple loyalty. - 

But Dyer also says (p. 119, fol 357), 


“ Tf the local phonograph companies had shown 
any disposition to take up the business at that time, 
their cooperation would have been gladly accepted, 
and the business would have been organized on a plan 
recognizing their status. But the local phonograph 
companies did not take up the business, and it be- 
came necessary for the oflicers of the National 
Phonograph Company to interest dealers in mu- 
sical instruments and the like, to add the sale 
of phonographs and phonograph supplies to their 
business as an adjunct.” 
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There is not a word of proof,in all of this record show- 
ing that prior to 1898 Mr. Edison had refused to rec- 
ognize the so-called exclusive rights of the New York 
Phonograph Company. The fact is that Mr. Edison 
had no opportunity to recognize such rights; and, 
moreover, if he had awaited the motion of the New 
York Company, we believe there would not have been 
a phonograph sold in this State up to the present 
day. 

The New York Company throughout, since 1896, has 
merely wished to do a licensing business or a business 
which should yield some profits without risk or capi- 
tal; but even this much of a business, the old managers 
had not the enterprise to undertake until Mr. Andem, 
with his grudge against the National Company, pre- 
sumably on account of the blacklisting episode, had 
awakened their interest. 

The exact explanation why Fabnestock, Haines and 
Lewis wanted the New York Company to go into the 
business, ‘and why Mr. Edison and the National Com- 
pany would not let them, is probably already plain; 
but if there were a remaining doubt, it might well be 
assumed that Mr. Edison, or the managers of the Na- 
tional Phonograph Company, regarded the New York 
Company’s managers as utterly incompetent for this 
work, and particularly so while they were imbued 
with the idea that in this business no capital 
was required, and that, as Major Funston puts it 
(D. R. 223, Re-d. Q. 128), “Mr. Edison would have 
had to furnish the goods”. Of course, this busi- 
ness, no more than any other, can be successfully 
done without capital or an exercise of a degree of 
energy, in both of which the New York Com- 
pany and its managers were conspicuously wanting. 
Such is the attitude of the New York Phonograph 
Company today, and, from all we can learn, it was the 
same in 1896. ; 
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In 1896 the Business Was Too Unpromising to 
Attract the New York Company. The Little That Was 
Done Before 1899. 


But, withal, the phonograph business was unat- 
tractive, as Dyer has testified (D. R. p. 119, Q. 5) 
and as is specifically shown by the deposition of 
Schermerhorn (D. R. pp. 163, 164, Q. 21), who gives 
the numbers of phonographs and records manufac- 
tured for the National Company each year between the 
beginning of 1896 and the fiscal year ending on Feb- 
ruary 28, 1904. Some of the figures Lave already 
been presented, but all are here produced : 


PHoONoGRAPHS MANUFACTURED. 


Spring 


Motor Total 


Electric 
Motor 


March 1, 1896 to Feby 28, 1897} 774. 465) 1,239. 
« 1897 « “ 1898} 4,905.) 260] 5,165. 
« 1898 « “ 1899} 13,833.; 422] 14.255. 
“1899 « “ 1900) 45,827.) 270! 46,097. 
« 1900 « “ 1901} 41,850.) 44) 41,894. 
« 1901 « « 1902} 41,315.) 66) 41,381. 
« 1902 « “ 1903) 79,980.| 277) 80,257. 
« 1903 “ 1904 112,049.) 1102,113,151. 


340,533.) 2,906/343,439. 


Recorps MANUFACTURED. 


March 1, 1896 to Feby 28, 1897__.______- none. 
= feeT * as 1898..--....-- 87,690. 
“« 1898 «“ . WSO. aire ayers = 428,310. 
«1899 « a | 1,886,137. 
“1900 « “ | 2,080,132. 
« 1901 “ " i) 1,976,645. 
* Te02 « ee re 4,382,802. 
‘ =: 1903 “ i a 7,663,142. 
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This table specifically shows what the manufacture 
of phonographs must have been prior to 1896; and 
also that electric-motor machines haye been made only 
in very limited numbers compared with the spring- 
motor type, which was finally made popular by the 
great cheapness with which it might be manufactured. 

But of the spring motor machines which are now made 

in great numbers, there were only 774 manufactured a ‘. 
. In 1896 and 4905 in 1897, while in the year 1903 the 

output rose to 112,949. In the matter of records, the 

output rose from 87,690 in 1597 to 7,663,142 in 1903— 4 

and this with an increasing demand that promises an 

output of nearly double this large number for the 

current year. 

Obviously, from what has preceded, the New York 
Phonograph Company did not wish to return to the 
phonograph business under any condition ; but, let us 
take their word for it that such was their wish : 
What were these conditions ? Perhaps they could not 
better be expressed than we find them defined by 
Funston (D. R., p. 223): 


“ Re-d. Q. 128. Did you have in view the raising 
of capital to do this business ? 

“A, There was no particular necessity 
for capital ; if we succeeded we would put our- 
selves right to business again; Mr. Edison 
would have had to furnish the goods, 
and we could have gone right on in 
business ; that is the way we assumed it would 
terminate. We did not want to waste 
two or three years in this kind of 
business without results.” (Black type 
ours. ) 


Funston’s idea of doing business, we dare say, did 
not meet with Mr. Edison’s approval. 
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THE NEW YORK COMPANY HAD NO 
LICENSE UPON WHICH IT MIGHT SLEEP. 
UNDER ITS CONTRACT, THE NORTH 
AMERICAN COMPANY WAS EMPOWZDRED 
TO DO THE BUSINESS IF THE LOCAL 
COMPANY WOULD NOT; AND THIS 
RIGHT MUST INHERE IN THE PRESENT 
OWNERS OF THE EDISON PATENTS. 


The Obligations of the New York Company to Work 
Their Territory, and to Make it Profitable to the 
Owners of the Edison Patents. 


The license of the New York Company is a volum- 
inous contract containing a great fabric of covenants 
and conditions which were binding enough upon the 
parties so long as the North American was in exist- 
ence ; but the reciprocal promises, after the death of 
the North American and the sale of its assets to the 
National Company, were no more binding upon the 
National Company than would be the personal obliga- 
tions of Jones upon Smith, after the death of the former 
and the purchase of his belongings by Smith. Of 
course, those substantive property rights, which had 
been duly vested in the New York Company 
by the North American, could not be di- 
vested by the death, insolvency or _ misfor- 
tune of the North American; but the great 
fabric of covenants in this contract, which in the 
main are promises for promises, died with the North 
American and then ceased to exist as obligations upon 
either. Nor did these obligations any more subsist 
against the National, because it had purchased some of 
the effects of the North American, than against other 
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persons or corporations. Nor was the National Phono- 
graph Company, by reason of its purchase of the North 
American assets, any more obligated to deal with the 
licensee companies of the North American than with 
any other person or company, except as to those 
specific property rights which had been vested in 
the New York Company by the North American. In 
other words, when the National Company went into 
the phonograph field as the purchaser of the North 
American assets, it did so free of all of those obliga- 
tions of the license contracts which were executory in 
character ; and these, we may add, constituted by far 
its larger part. It may well be doubted whether any 
substantive property right had been conferred 
by the North American that continued to exist 
after the latter’s insolvency. But let it be supposed, 
for the argument, that the New York Company did ac- 
quire a certain license in the Edison patents ; and that 
such license constituted a substantive property right ; 
and that it was not divested’ by the subsequent mis- 
fortunes of the North American Company; and that 
these patents were bought at the receiver’s sale by the 
National Company subject to these attaching obliga- 
tions: Even so, if the patents were bought with an at- 
taching obligation, they were equally bought with an 
attaching right, which was that they must be worked 
in the New York field and there made productive to 
the National Company. In buying the Edison patents, 
the National Company bought no less than the North 
American had to sell. That is to say, if the present 
owners of the Edison patents must recognize the New 
York Company’s license, they certainly are not called 
upon to recognize either more or less than the 
North American Company had granted. The New 
York Company cannot claim to own a_ larger 
title than it bought from the North American. 
And, if we are right in the assumption that 
to now own alicense means that the licensee was bound 
to make the New York territory profitable to the own- 
ers of the patents, must it not be apparent that the 
moment the New York Company ceased to perform its 
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part as an active selling agent, it also ceased to make the 
re patents profitable for the New York territory, and that 
it thereby worked a forfeiture of rights, which, by its 
activity, it might have retained ? a 
Of course, the New York Company, by withholding 
its stock, forfeited all right to the license under which 
it now claims. But, if it had delivered its stock, and 
- ‘ P had thereby- legitimately gained possession of the 
, licenses, they were yet due to make the New York ter- 
ritory profitable to the North American Company, for 
the New York Company was paying for these licenses 
in no other conceivable way. Clearly, the contracts 
between the North American and the New York Com- 
- pauy, imperatively required that the patents must be 
so worked in New York as to make them profitable, and 
it provided that, if the New York territory were not 
satisfactorily covered, such work might be assumed 
by the North American—and that without rendering 
itself liable to a charge of infringement. Section 10 
- of Complainant’s Exhibits 47 and 51 (C. R. Exhibits, 
pp. 241, 272) provides for this contingency. 


The New York Company Lequired No Notice, 
Under Section 10, that there Was an Unsupplied 
Demand for Phonographs in that Territory. 


It may be said that the National Company, having 
purchased the Edison: patents at ,the receiver's sale, 
must have given the New York Company thirty days’ 
notice before assuming to do the business which the 

w New York Company had abandoned; but, under the 
circumstances, as will presently be seen, even this 
notice was not required. Section 10 is (C. R. Exhib- 
its, p. 241) : 


“ Trentu. If on the first day of January, 1890, or 
re at any time thereafter, there shall be in avy por- 
tion of the territory covered by this agreement a 

demand for Phonographs or Phonograph-Graph- 

é . ophones, Special Extras or appliances which the 

party of the second part shall neglect or fail to 
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take appropriate measures to meet, the party of 
the first part may give written notice thereof to 
the party of the second part, and if at the expira- 
tion of thirty days thereafter the said neglect or 
omission still continues, the party of the first part 
may, so long as such default shall continue, but to 
the extent only of such default, proceed to supply 
the demand through agents or otherwise without 
liability to the party of the second part, provided 
that course shall not interfere with the delivery to 
the party of the second part of instruments, 
special extras or appliances, for which requisition $ 
shall be made by him under the terms of this 
agreement. * * *” 


Under this section, the North American Company 
could not assume to independently enter the field and 
do the business itself until the New York Company 
was made aware that there were demands for phono- 
graphs that had not been supplied; but, obviously, 
when the New York Company had made known the 
fact that it had decided to abandon the entire business 
in 1896, it required no such notice. As Fahnestock 
agrees (D. R. p. 269, Qs. 630-2), such a notice would 
have given them no additional information, and would 
have been wholly unnecessary. Lewis also knew of 
such demands during the years 1896-1898 and that a 
large phonograph business was then being done in 
New York and elsewhere all over the United States 
(C. R. p. 556-7, Qs. 105-117). 

The National Company is not the successor of the 
North American, nor can it inany manner be held to 
the obligations imposed upon the North American by 
the New York license; but if such license had that 
far-reaching force, the National Company might, under 
Section 10 of these licenses, do precisely what it has 
done without once subjecting itself to a charge of un- 
fair dealing. But the contract did not stop with See- 
tion 10; it went much further. That this was not a 
licensee’s right that the New York Company could lie é 
upon is shown by Section 14. Fahnestock and others 
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among the New York people think they were rnder no 
obligation to act. Thus Falnestock (D. R. p. 262, 
Re-x-Q. 5 6) plainly says : 


“JT did not worry anything about the other 
obligations, but the rights they had with our com- 


pany were what interested me.” 


In auswer to Re-d. Q. 601, p. 264, he also says ; 


“ We never required any capital for carrying on 


our business ; the capital was merely a nominal | 


* 2 
. 


requirement * * 
And again, in answer to Re-d. Q. 603, he says : 


* As I have stated several times, no money is 
required when you have an agency; all that you 
have to do is to have an office, receive orders and 
dispense supplies, all of which we could very 
readily have done if the supplies had been given 
to us by Mr. Edison.” 


To this we offer no reply ; such vapid talk is its own 
best answer. 


The New York Company Has Wholly Forfeited Its 
Rights Under Section 14 of The License Contract. 


Under Section 14 of the license contracts, in case of 
the New York Company’s insolvency or disability, it 
was left to the North American Company to wholly 
rescind the license, and to thereupon enter the territory 
and even the premises of the licensee company and 
take possession of its plants and property, either to 
satisfy unfulfilled obligations, or, if there were no such 
obligations, to take such property by purchase, at an 
appraised value, for its own use. 

More drastic provisions for the protection of patent 
rights could not be devised, nor would harsher pro- 
visions against an obligor be countenanced in civilized 
countries than are found in Section 14 of the two 
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licenses (C. R. Exhibits, pp. 245, 276). Clearly, under 
these provisions, summary eviction awaited alike the 
sluggard licensee and the unfortunate insolvent : 


“ Tf the party of the second part shall fail to 
pay to the party of the first part any sum or sums 
of money which may be due under this agreement, 

-* * * or if the party of the second part shall ; 
violate any other of the terms or conditions of 
this agreement, * * * orif the party of 
the second part shall become bankrupt 
or insolvent, and shall so continue for 
the period of thirty days, then the party 
of the first part may, if it shall so elect, 
by written notice to the party of the second part 
(or those in charge of any of his offices) immedi- 
ately terminate all the rights granted 
by the party of the first part hereunder 
and take possession of and remove all Phono- 
graphs and Phonograph-Graphophones, and sup- 
plies therefor, * * * and may collect from any 
sub-lessee or purchaser all sums then or there- 
after due to it, or to the party of the second part 
for the use or purchase of any instruments, * * * 
oritmay, * * * leave iu the enjoyment and 
use of any Phonograph or Phonograph-Grapho- 
phone, any lessee or other person in actual posses- 
sion thereof, * * * and collect from him or 
them such sums as may then and thereafter be or 
become due * * * and may take possession 
of the premises of the party of the second part 
used for carrying on his business, and occupy and 
conduct the same. The property sotaken * * * : 
may be returned within six months from the tak- 
ing, in which case the party of the first part shall 
pay * * * reasonable compensation for its 
use, or the party of the first part may retain the 
same as its own property, and pay therefor a 
reasonable price (not exceeding the actual cost 
thereof) within seven months after the taking, é 
* * *” (Black type ours). 
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Briefly, under this section, either the licensee’s fail- 
ure to pay money due, or his violation of any of the 
numerous conditions of the agreement, or his insolv- 
ency is made cause for the immediate termination of 
the license; and, withal, under these circumstances, 
the licensor is authorized to take temporary posses- 
sion of the licensee’s plant, property and premises, or 
keep them as his own, upon paying for them an 
amount not exceeding their actual cost. 

Obviously, the New York Company's licenses would 
have been promptly canceled, under the terms of Sec- 
tion 14, if the North American Company had remained 
solvent. Nor is it apparent why its licenses may any 
more continue to exist against the present owner of 
the Edison patents. If the National’s title in these 
patents were made less than a full and complete title 
by reason of this license, it should mean that it had 
an active, thrifty tenant in the New York territory, 
from whom it was obtaining a fair remuneration for 
this fragment of its patent rights. Indeed, there is 
neither word, hint nor phrase in the New York Com- 
pany’s license to show that the licensee might retain 
the rights there conferred except by an active prose- 
cution of the business; while we do there find, in the 
plainest terms, provision for their summary eviction 
for that cause which their negligent conduct, for the 
past nine years, has afforded. 
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THE PROVISIONS OF THE NEW YORK 
COMPANY’S LICENSES ARE CHIEFLY 
EXECUTORY AND, AS SUCH, COULD NOT 
SURVIVE THE INSOLVENCY OF THE 
NORTH AMERICAN COMPANY. 


What Complainants Expect of the National Com- 
pany. 

At most, there was buta bare license right that 
survived the North American insolvency; and even 
if this much survived, it has since been forfeited ; but 
even if it had not been forfeited, it would still be 
valueless, for the obvious reason that the selling agents 
of the National Company have at all times received 
larger percentages of profit than did the North 
American licensees. But it is not upon any such bare 
right that complainants rest. They contend that Mr. 
Edison and the National Company, as purchasers of 
the Edison patents, took upon themselves the burden 
of all that the North American had promised to the 
New York Company under its license—and more. 
Reduced to first principles, it would appear as if they 
had not regarded the corporation’s insolvency as its 
death ; but, rather, as an assurance of their own better 
fortune and a guarantee extending beyond the abilities 
of the original promisor. If they expected no more 
of the purchasers of the North American assets, they 
certainly expected no less. 


The Covenants of the North American Licenses 
Could Not Be Carried Out Under Present Business 
Conditions. 


The licenses are contracts creating mutual obliga- 
tions, and by them is established a definite business 
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program which depended upon the continued existence 
of the two companies ; but to-day, and for that matter 
at all times since 1896, this program would have been 
wholly inapplicable to the carrying on the phonograph 
business ; and, withal, even if the parties were in full 
accord, these licenses could be regarded by them only 
as a dead letter. The original plan provided for the 
leasing of phonographs, which involved ownership of 
the machines by the North American, and their main- 
tenance by the local company; and for credits and ac- 
countings which could not possibly apply to the busi- 
ness as it is now carried on by the jobbers and dealers 
of the National Company, or, as such business is 
prosecuted between the American Graphophone Com- 
pany and its agents. Nor would such a plan be com- 
mercially possible in handling the cheap machines 
which now constitute the chief product of the phono- 
graph companies. In fact, the type of phonograph 
which is now most popular, and is most sold to-day is 
retailed to the public for $20.00, or for only one-half of 
the annual rental that was contemplated by these 
licenses. Obviously, the parties must have made a new 
contract to have continued in the business atall. This, 
of course, they could have done if they had been of one 
mind that the old licenses must be disregarded as un- 
suited to their future needs, and it had been their de- 
termination to maintain the relations, already begun, 
of parent and local company; but that either could 
have forced upon the other such a contract, is palpably 
absurd. Each of the twenty-odd sections of these 
license contracts contains concurrent and reciprocal 
promises in which there was no other consideration 
than a promise for a promise. In respect to these 
provisions, the contracts were wholly executory and 
created no such property interest as one party might 
vest in the other in any such manner that the interest 
or right might survive the insolvency or death of the 
promisor. 
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The Agreement to Handle Phonographs and Grapho- 
phones Side by Side Nugatory. 


The first section purported to grant to the New 
York Company the exclusive right, both for the 
phonograph and graphophone ; and this was coupled 
with a promise by the North American Company that 
during the term of the contract it would grant no similar 
right to others. The instability and futility of this 
provision is plainly shown by the fact, that, upon the 
insolvency of Lippincott, the Graphophone Company 
renounced its obligations to the North American and 
local companies and proceeded as an independent 
competitor in the talking-machine business ; and, we 
may add, it ‘was beyond the power of the North 
American Company to repel this invasion. Yet, that 
Mr. Edison and the National, as mere purchasers of 
the North American assets, have not driven the 
Graphophone Company from the field, is one of the 
specific complaints of the New York Company. 

In section 2 of the New York licenses, it was agreed 
that the phonograph and graphophone should be 
handled by the North American and the local 
companies side by side, and that the two 
machines should be impartially offered to 
the public. It was, of course, the privilege 
of the parties to enter upon this undertaking ; 
but we may well ask what possible obligation there 
could be upon the purchaser of the North American 
assets to carry out this provision. The fact is that 
neither the North American nor the New York Com- 
pany could or would adhere to this undertaking. The 
graphophone soon demonstrated its inferiority by the 
side of the phonograph, and to such an extent that a 
revision of the contract became necessary almost 
immediately after its adoption, Edison, Lombard, 
Andem and Waleutt all show that, of the large num- 
ber of graphophones that were manufactured, all were 
returned and reduced to scrap (supra, p. 88). So 
long as one machine was materially better than the 
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other, it was futile and even impossible to keep them 
impartially before the public. 


The Plan of Sub-Leasing Alsu Obsolete. 


There is hardly a section in either the Haines or 
Metropolitan license that does not deal with some 
feature of the sub-leasing plan. But sub-leasing is 
now wholly a thing of the past in the phonograph 
field ; and with its disappearance these licenses became 
mere nullities. In fact, the sub-leasing plan was per- 
haps the chief cause of the failure of the North 
American and local companies; for the sub-leasing 
plan contemplated a price for the phonograph 
that was absolutely prohibitive, except as it 
was applied to very restricted uses ; and that such was 
the fact is made apparent by the immediate inroads 
upon the local companies that were made by the 
Graphophone Company upon its renunciation of the 
North American contract. At that time, the Edison 
phonograph was, as Andem says, doubtless very su- 
perior to the graphophone as a talking machine, and, 
as results have shown, the phonograph was sus- 
ceptible ef such changes as were necessary to make 
it a cheap and serviceable amusement apparatus ; but 
the phonograph had not then been sufficiently cheap- 
ened and adapted to amusement purposes; and, 
withal, the local companies were unwilling to depart 
from their original sub-leasing plans. They had the 
one idea of an expensive machine which should be 
sub-leased for a large price; and from this source 
alone they expected to find their revenues. Some of 
the local companies were doubtless willing to accom- 
modate themselves to existing conditions, and to meet, 
in some rational manner, the competition of the 
Graphophone Company; but in New York this they 
would not do, as we find from their protests when the 
proposition, both to sell phonographs and lower the 
price was presented for their approval (D. R. pp. 76, 
77, Fahnestock, Qs. 254, 256). This is also shown by 
Complainant’s Exhibit 108 (C. R. p. 382-5), a circular 
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letter issued by the North American Company. AI- 
most immediately, this notice was recalled as a result 
of the protests of the New York Company (Fahnestock, 
D. R. p. 53, x-Q. 133; p. 94, Re-d. Q. 354). Of course, 
if this attitude of the New York Company were main- 
tained, the National Company would be doing no 
business to-day ; but, the National Company, as owner 
of the Edison patents, has considered itself privileged 
to utilize them by conducting a business as it seems 
fit, and as it must have been conducted after the 
Graphophone Company came into the field. 
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COMPLAINANT'S CONTENTION THAT 
THEIR EXCLUSIVE RIGHTS UNDER THE 
NORTH AMERICAN LICENSES CON- 
TINUED AFTER MARCH 26, 1903—COM- 
PLAINANTS NEVER ACQUIRED SECOND- 
TERM LICENSES EXPIRING MARCH 26, 
1908; NOR HAVE THEY EXERCISED OP- 
TIONS FOR EXTENSIONS BEYOND THE 
ORIGINAL FIVE-YEAR TERMS, OR FOR 
EXTENSIONS BEYOND MARCH 26, 19038. 


The Original Intention to Hatend the Five. Year 
Licenses ; But the Options Not Fxercised. 


That the licenses acquired by the New York Com- 
pany from its two predecessors were each intended to 
be in two parts, and that the first part of each was a 
five-year license, is admitted by all. 

Thus, in his brief on the motion for preliminary in- 
junction in this suit, Mr. Hicks says (p. 64) : 


“Had the rights under the contract of February 
6, 1889 not been extended, they would have ex- 
pired on February 6, 1894, before Mr. Hardin 
became receiver. In like manner, had not the 
rights under the contract of October 12, 1888, been 
extended, they would have expired on October 12, 
1893.” 


And it is, of course, agreed by defendants that, 
originally, it was the intention of the parties that ex- 
tension terms, ‘expiring March 26, 1903, should be 
granted under both the Metropolitan and Haines’ 
agreements. But, as we have already shown, com- 
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plainants forfeited whatever right it may have had to 
extension terms by its omission, after the expiration of 
the suspension agreement, to resume the phonograph 
business (supra, pp. 72-74). 

Obviously, complainant never elected to exercise 
whatever option it may have had to acquire such 
second terms. Supplemental licenses were duwy pre- 
pared and deposited ; and complainant did issue its 
stock to pay for such licenses, and it deposited such 
stock with the Trust Company according to the terms 
and provisions of the original licenses ; but this stock 
it did not and would not deliver to the North American 
Company, or to the latter's representatives, when 
delivery became due ; nor thereafter did it or would 
it deliver such stock prior to the commencement of 
this suit. Both of the five-year licenses, and, likewise, 
those for the second terms, contain nebulous references 
to some possible future extension beyond March 26, 
1903, or for 

“such further time, at the option of the party of 
the second part, as the party of the first part 
may be authorized to extend said license”. (Com- 
plainant’s Exhibits 47 and 51, fols. 740-41, 
766-68 ; 833-36, 857-59). 


An Entirely New Contract Would Have Been Neces- 
sary for an Extension Beyond March 26, 1903. 


To secure a further term beyond March 26, 1903, it 
was obviously incumbent upon the New York Company 
to exercise some kind of an option; but when such 
option must have been exercised, or whether, after the 
exercise of such option, the New York Company would 
have been obligated to pay a further consideration for 
the extension, nowhere appears. What must or would 
have been done to carry out this provision, is wholly 
left to speculation, although it may be presumed that, 
if the North American had remained solvent, and the 
New York Company had performed its part under the 
first two terms of the license, some arrangement would 
have been reached by a new contract. Perhaps the 
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parties would have agreed upon a further contract, and 
probably they would, although the merest disagree- 
ment would have rendered such a result impossible. 
Clearly, if it were in the hands of either party to defeat 
@ new arrangement, it would be idle to speculate as to 
what the further agreement would have been, or what 
rights, if any there were, that were here contem- 
plated. 


Why Complainant Acquired No License for the Period 
Preceding March 26, 1903. 


But, aside from this consideration, a more tan- 
gible difficulty is that the New York Company 
never even acquired a license for the period pre- 
ceding March 26, 1903. Not only had it forfeited 
the term preceding March 26, 1903 by its insolv- 
ency and omission to resume the phonograph busi- 
ness; but by the acts of its executive board in 
withholding the stock which had been issued to pay 
for this license, it had affirmatively rescinded whatever 
contract there may have been. The withholding of the 
stock alone would defeat complainant’s claim to the 
second term if it were otherwise perfected, nor can 
it avail complainants that, eight years later, they can- 
celed their letter of October 4, 1894. This letter 
remained uncanceled until June 20, 1902, seventeen 
months after this suit was brought; and then it was 
surreptitiously withdrawn, without notice to either the 
North American Company or the purchaser of its 
assets in furtherance of a scheme to fraudulently 
obtain possession of the licenses. And that this un- 
covering of the stock, without notice, was of fraud- 
ulent design we plainly see from the fact 
that,- by letter of June 18, 1903, Mr. Fahne- 
stock, treasurer of the company, by direction 
of the New York Company again forbade its delivery. 
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The Letter of June 18, 1903, of Itself Now Defeats 
Any Pretended Right of Extension Beyond March 26, 
1908. 


This letter plainly shows that it was complainant’s 
purpose throughout, to withhold delivery of the stock, 
and its production in evidence was most objectionable 
to them. At the examination of Mr. Randall, trust , « 
officer of the Central Trust Company, complainant’s 
counsel, Mr. Hicks, objected to its introduction (D. R. 
p. 110, fol. 829) on the ground that it had been written 
without authority. He says: 


“ Complainant’s counsel objects to the intro- 
duction in evidence of the letter of June 18, 1903, 
upon the ground that it does not appear that 
William Fahnestock, Treasurer, was authorized to 
write or deliver the letter to the Central Trust 
Company, or to take any action in regard to the 
subject matter of the letter ”. 


But if the executive committee had not authority to 
write such a letter, we do not know that Mr. Hicks is 
empowered to correct their error. Presumably, the 
stock is still held under Fahnestock’s letter of June 
18, 1903; but, how many times it may have been 
uncovered and recovered, or whether the “lid” is now 
on or off, we are not interested to inquire. Complain- 
ants obtained the license from the Trust Company upon 
the theory that the stock had been released; but, now 
that the stock is again withheld, upon what basis of 
right complainants pretend to hold the extension 
license, we do not know. 

Doubtless in the years following the suspension 
agreement, neither party cared who had the license or 
who had the stock, for both, in the then demoralized 
condition of the phonograph business, were regarded 
as wholly worthless. Plenty of the stock was then to 
be had at twenty-five cents a share, and no one even 
eared for the control of the company; but more re- 

. cently the managers of the New York Company became 
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apprehensive that the National Company might gain 
control of the stock, as appears by the statement of 
complainant’s witnesses and counsel throughout the 
record; and, presumably, under this apprehension, 
they, in June, 1903, renewed their injunction against 
delivery of the stock, although they still wished to 
keep the licenses. 


Why Complainant Sought the License in 1902. Was 
it Sought Merely as an Exhibit ? 


That possession of the licenses was regarded as in- 
dispensable to enable the New York Company to 
establish sufficient title, for the purposes of this suit, 
is made manifest by the fact that they even temporar- 
ily assumed the risk of losing these 5,000 shares; 
although, doubtless they had expected to successfully 
deal with this emergency by refusing, if need be, to 
transfer the stock, had the Central Trust Company 
been so disloyal as to give it up. Mr. Hicks, however, 
now deals with this situation by implying that he only 
sought the extension licenses for use as_ exhibits. 
Thus, in cross-examining Mr. Bradley (D. R. 312, x-Q. 
12,) he asked : 


“You understood that the use to which com- 
plaivant’s counsel referred was the use in intfo- 
ducing the documents in question in evidence, do 
you not.” 


Of course, Mr. Bradley understood nothing of the 
kind. Bradley had heard My. Hicks explain com- 
plainant’s reasons for having so long neglected to ob- 
tain the licenses by the statement (D. R. p. 311, Q. 8) 
that 


“ We did not take it out before because we had 
no use for it before.” 


It would appear to those familiar with the usual 
methods of making proofs that if Mr. Hicks only 
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wanted the licenses for use as exhibits, he might have 
called the trust officer to produce them before the 
Examiner, for identification, or for the making of 
copies, which, by agreement of counsel, might then 
have been used in place of the originals. At any rate, 
if he had merely wanted the licenses as exhibits, he 
need not have removed them from the Trust Company 
in any such manner as to have made necessary the re- 
lease of the stock. Mr. Hicks, of course, knew that 
complainant could not profess to own the licenses 
while withholding the stock. If Mr. Hicks took the 
extension licenses only for exhibits, complainant must 
have no title today ; but, let it be remembered, de- 
fendants have not been allowed to have the stock cer- 
tificates, even for exhibits. 

The reasons given by Mr. Hicks in argument at the 
motion for preliminary injunction most accurately 
stated complainant’s attitude towards the licenses, when 
he said that they bad not taken them from the Trust 
Company sooner because they had had no use for 
them before. That they had no use _ for 
the licenses before was undoubtedly the fact, 
although it would have been eminently prudent 
on Mr. Hick’s part if he had remembered that 
he had had some use for these licenses at least one or 
two days before this suit was begun. Clearly, they 
had no use for the licenses, so far as working under 
them was concerned; but if they would not have ac- 
cepted them as a title under which to conduct a legit- 
imate business, they certainly did need them as a 
foundation of title for this suit; and, withal, they 
needed them as a foundation for whatever extension 
beyond March 26, 1903, they may have hoped to 
secure. The letters already referred to, aflirmatively 
show that delivery of the stock issued in payment for 
the license extensions, was withheld; and that such 
stock still remains in the Central Trust Company, un- 
delivered, also appears from Mr. Randall’s testimony 
(D. R. 105-115, Qs. 14, 27, x-Q’s. 56, 57). 
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Mr. Hicks’ Views as to the Lurge Consideration Paid 
by the New York Company for its License. 


Nor do complainants pretend that this stock was 
ever delivered or that it could at any time have been 
obtained by those from whom they profess to have 
acquired their licenses. Complainants rest, not upon 
delivery of the stock to those from whom they claim 
to have acquired the licenses, but rather upon large 
and unwarranted statements as to the magnitude of 
the undelivered consideration. Throughout the record 
of the case complainants have made remarkable 
assertions as to the consideration which the North 
American Company received from the New York Com- 
pany. Thus, Mr. Hicks, in his brief on the motion 
for preliminary injunction (pp.68—69) says : 


“ For the rights purchased by complainant [the 
New York Phonograph Company] through its 
predecessors, the immense sum of $725,000 was 
paid ; $225,000 in cash and $500,000 in full paid 
capital stock. The grant of right by the North 
American Company to complainant through its 
predecessors was substantial, and such as the 
courts have already held will be enforced against 
those acting under the original licensors.” 


' The $225,000 in cash to which Mr. Hicks here refers, 
applied only to the five-year term of the license, and in 
no manuer to the extension term in question ; while the 
$500,000 worth of stock paid for the extension was 
wholly worthless. Complainant is claiming under a 
title for which it paid, not $500,000, but absolutely 
nothing. But if the stock were of some value, we do 
not understand how Mr. Hicks can lend himself to 
statements such as these, while the $500,000 worth of 
stock to which he refers is, and at all times before the 
bringing of this suit, was withheld from the North 
American Company and its representatives. It can- 
not be assumed that Mr. Hicks was unacquainted with 
the withholding of the stock. He certainly knew of 
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the stop orders that had been placed on the stock by 
the letters of October 3, 1894, and that they 
had remained in foree until June 20, 1902. 
These facts all appear in the minutes of 
the Company which have been in his possession 
throughout the proceedings of this suit. But even if 
the stock had been given to the North American, he 
still could not have said that the New York Company 
had paid “the immense sum of $725,000” for these 
rights, because he well knew that the $500,000 of stock 
was utterly worthless, or, at least, that it only had a 
nominal value (supra, pp. 60-63). That is to say, while 
making these statements, Mr. Hicks must have known 
that the stock was not only worthless, but that the 
New York Company had not delivered it, and would 
not. 


There Was No Existing License March 26, 1903, 
Upon Which to Engraft an Extension. 


Obviously, no license extension beyond March 26, 
1903 could exist except as it may have been continned 
upon the second term which expired on that date. “In 
other words, if the ten-year terms had never existed, 
or, having incipiently existed, had been forfeited, there 
could be no further term ; for certain it is that neither 
of these licenses could be tortured into one consisting 
of, first, a five-year term, next a non-existing interim of 
ten years or thereabouts, and, next, after March 26, 
1908, a continuation of the license. Of course, these 
licenses could not have continued beyond March 26, 
1903 ; and that such is the case, we have the word of 
Andem, Camp and others for it. 


Andem, Camp, and Others of Complainants Have 
Many Times Said That the North American Licenses 
Would Expire March 26, 1908. 


In Andem’s resolutions, which were adopted at the 
Cincinnati Convention, repeatedly appears the unquali- 
fied statement that these license contracts would expire 
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: March 26, 1903 (Plea Record, pp. 38-43). In one or 


two instances, we understand that the extensions were 
drawn to expire February, 1904; but this was not to 
say that all were entitled to an indefinite extension 
8 beyond March 26, 1903. Thus, in the Cincinnati 
resolutions we find this statement three times re- 
peated : 


Plea Record, pp. 38, 39: “In pursuance of the 
authority given us by Sections 1 and 2, article 3, 
of the Constitution, the Fifth Annual Convention 
of The National Phonograph Association is called 
to meet at Cincinnati, Ohio, Tuesday, September 
- 25th, 1900, to consider the present condition of 
’ the local Phonograph. companies’ contracts ter- 
t minating March 26th, 1908, and the best 
) method of enforcing the same. 

t “ In view of the important questions to be con- 
Q sidered, and the large amount of money involved, 
a full attendance is earnestly requested. 

Henry D. Goodwin, Chairman, 


y August N. Sampson, 

8 Thomas Conyngton, 

% J. C. Wood, 

Sy A. W. Clancy, : 
a James L. Andem, Secretary, 

v Executive Committee, National Phonograph Asso- 


- ciation, Race Street and Arcade, Cincinnati, O. 


Reduced Rates on all Railroads to Cincinnati Sep- 
° tember 19 to 29.” 


Plea Record, p. 40: “ These contracts, in most , 
cases, expire in March, 1903; some in 1904”. 


a 
7 Again, in this paper relating to the status of the 

ly a . local companies’ contracts which was submitted to the 

a Cincinnati Convention, appears the following : 

0 

a Plea Record, pp. 48-44: “The Ohio Company 

: é ‘ - ; 

has also issued the following notice and seut it to 
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every person in Ohio dealing in phonographs and 
supplies: 

“ * Notice is hereby given to all persons using, 
buying or selling Edison phonographs, records 
and supplies, within the State of Ohio, except 
through or by the consent of the undersigned, the 
exclusive licensees under the patents of Thomas 
A. Edison for the State of Ohio, that they thereby 
render themselves liable to us for damages, under 
our contracts of Jannary 9th and June 13th, 1889, 
giving us the exclusive right to use, 
rent or sell to others in the State of 
Ohio, phonographs and all supplies necessary 
for the same, until March 26th, 1903.’” 


And ‘again, in a circular notice to the stockholders 
of the New York Phonograph Company February 25, 
1901, signed by James L. Andem, Scott Tremain and 
L. E. Evans, as executive committee, appears the fol- 
lowing : 


Plea Record, p. 90: “The first step, already 
taken, was the filing in the Circuit Court of the 
United States for the Southern District of New 
York, on the 12th day of January, 1901, of our 
Bill of Complaint [in the case at bar] against 
Thomas A. Edison, the Edison Phonograph Com- 
pany, the Edison Phonograph Works and the 
National Phonograph Company asking for an in- 
junction restraining those defendants from selling, 
using or otherwise dealing in Phonographs and 
supplies within our territory, viz.: The State of 
New York, and claiming damages and _ profits in 
the sum of $225,000 for violation of our 
exclusive 15 year contracts, expiring 
March 26, 1902, or subsequent thereto.” 
(Black type ours.) 


It may be presumed that Mr. Andem, first as general 
manager and organizer of the Ohio Company under a 
contract conferring rights and obligations similar to 
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those of the New York Company (D. R., p. 367, x-Qs. 
72-3), and now as manager of the New York Company’s 
affairs, spoke advisedly when he said these licenses were 
granted for fifteen years and that they expired March 
26, 1903 ; and, indeed, since in this action he has a 
60% interest, he may be assumed to have spoken with 
a degree of authority. As his contract shows (Plea 
Record, fol. 75) Andem had and now has a 60% in- 
terest in the outcome of this suit and is, therefore, 60% 
of the complainant herein; and is, as we believe, 
enough of the complainant to give his statements an 
authority beyond those that are now brought into the 
case to meet newly arising emergencies. But Andem 
is not the only one prominently identified in the com- 
plainant company, who entertains these views. 

A number of suits were brought in the United States 
courts against the Columbia Phonograph Company, 
the American Graphophone Company, and various 
local dealers, by the New England Company whose 
license contained the same general provision respect- 
ing a possible extension beyond March 26, 1903. But 
Mr. Elisha K. Camp, solicitor and of counsei in the 
present suit, who appeared for defendants in those 
cases, repeatedly stated that the New England license 
expired March 26, 1903, and that it had been granted 
for the definite term of fifteen years, and no more. 
Thus in his brief, in New England Phonograph Com- 
pany y. American Graphophone Company, District of 
Connecticut, he quotes from the New England license 
and comments as follows (D. R. Exhibits, p. 562, Ex- 


hibit No. 17): 


“The New England Company, while alleging a 
license from certain grantors not parties hereto, 
shows no right in such grantors to make the 
alleged license. Aforeover the license agreement 
referred to as ‘ Schedule A’ in the Bill expires on 
March 26, 1903,—within three days (Fol. 42): 

“«* The rights hereby granted shall remain in 
force and this agreement shall continue until the 
26th day of March, 1903, and for such further 
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period at the option of the party of the second part 
as shall he equal to the time for which the party of 
the first part shall become authorized to grant any 
exclusive license under any patent or patents relat- 
ing to Phonographs or Phonograph-Graphophones 
or improvements therefor, unless sooner terminated 
as hereinafter provided, and shall extend and 
exist and be exercised and the instruments and 
property leased hereunder shall be used only 
within the following described territory, namely, 
the States of Maine, new Hampshire, Vermont, 
Massachusetts, Rhode Island, and Connecticut, 
U.S. A.’” (Italics ours). 


The foregoing statement does not appear in the 
Dawson brief. But this omission was not because 
Camp wished at some later time to disclaim it. He 
merely says (D. R. p. 407, Q. 29) that it was omitted 
by oversight. 

This statement cannot be mistaken. Here is a defi- 
nite assertion that the New England license expired 
March 26, 1903; and this statement is in the imme- 
diate presence of that paragraph of the license, eom- 
mon to all of those grants from the North American 
to its licensees, in which appears the nebulous pro- 
vision, ‘*for such further period at the 
option of the party of the second part” 
é&e. It would be impossible for Mr. Camp to now 
say that he had overlooked this feature of the New 
England contract; nor can he possibly pretend that 
the New York license any more extends beyond March 
26,1903 than did the New England. Obviously, all 
that he said of the New England license would equally 
apply to that of the New York Company. 

Other statements, in effect, that the New England 
license expired March 26,1963, and that it was granted 
for a term of fifteen years, and no more, are also 
found in this brief : 


Ibid. (D. R. p. 563.) “There are no allegations 
that the license agreement has been renewed be- 
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yond March 23, 1903, or that there was any 
authority in any one to renew it. On the con- 
trary, it is shown by the defendant’s opposing af- 
fidavits that one of the alleged grantors is dead, 


and that the other went into the hands of a re-. 


ceiver in 1894, and is no longer in existence.” 


In the paragraph last quoted, Mr. Camp obviously 
refers to the fact that Mr. Lippincott had died and that 
the North American Company had become insolvent— 
facts which no less affect the New York license and the 
present suit. 


Ibid. (D. R. p. 567.) “ Within six weeks of the 
expiration of the patents, and three days of the ex- 
piration of a license agreement fifteen (15) years 
old, complainant comes into court with the auda- 
cious request that this trade be instantly demol- 
ished by an injunction pendente Lite.” 


These, of course, are not the representations of Mr. 
Camp in this case ; but, if not, having been made in 
the Connecticut case, they should be binding upon 
complainants in this, for Mr. Camp, solicitor and coun- 
sel in the Connecticut case, is identified as the Mr. 
Camp, solicitor and counsel in the present proceedings 
(D. R. p. 397, Camp, Q. 5). Moreover, Mr. Camp 
appears in the present case under a contract conferring 
a power of attorney coupled with an interest (Plea 
Record, pp. 82-87), which shows that his sole remuner- 
ation for services as solicitor and counsel was a 25 per 
cent. interest in the results of the suit (D. R. p. 402, 
403, Camp, Q’s 18, 20-25). 

Of course, Mr. Camp is not on record in this or any 
other case, so far as we know, as claiming that the 
New York Company’s licenses extend beyond March 
26, 1903; but this claim is advanced by his associate, 
Mr. Hicks. In fact, this contention was Mr. Hicks’ 
chief reliance on the motion for preliminary injunction, 
which was heard by Judge Lacombe in January, 1904, 
for, if there were no such extension beyond March 26, 
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1903, their title must have failed upon that ground 
alone. 

The statements contained in Camp’s Connecticut 
brief are also found in briefs which he filed in other 
cases (D. R. 379, Q. 8) ; and, withal, these numerous 
statements, as the briefs show, were all made more 
than two years after the bringing of this suit. Camp 
does not profess that these statements are erroneous, 
or that they were unadvisedly made; but not so with 
Andem. 

Andem, in reviewing the Cincinuati Convention 
resolutions and his various notices to stockholders of 
the New York Company and to the Ohio dealers, says 
that in making these statements he was obviously in 
error, but that such error cannot impair the rights of 
the New York Company under its contract (C. R. 
637-646, Andem, x-Q’s. 296-324). 


Judge Lacombe’s Decision Supports the View that, by 
its Inactivity, Complainant had Forfeited its Rights. 


Unquestionably, the New York Company, through 
its impotency prior to March 26, 1903, forfeited what- 
ever rights under the North American license it might 
have retained by a reasonable activity and diligence ; 
nor has it to its credit to the present time any one act 
which amounts to a substantial effort to regain those 
rights. And in support of this assertion we cite Judge 
LacombBe’s opinion of January 30, 1904, rendered in 
deciding the recent motion for preliminary injunction 
in this case. He says: 


“Tt is thought that complainant, having waited 
so long should now wait until it can present its 
cause for interlocutory decree—especially when 
injunction will close a going concern, and it does 
not appear that complainant is able to take its 
place in supplying the public.” (Italics ours.) 


Evidently the incompetency of complainant at the 
time of the motion was a sufficient ground in the mind 
of Judge Lacombe for its denial; and, equally, through 
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that incompetency of the complainants, which has con- 
tinued throughout since the termination of the sus- 
pension agreement, July 1, 1895, is found a sufticient 
| reason why at no time since that date complainants 
' would have been entitled to enjoin defendants as an. 
; infringer of their supposed rights. In other words, if 
. Judge Lacomse’s view is good law, it would have been 
‘ applicable each and every week from the expiration of 
the suspension agreement to the present time. And, 
if so, what foundation was there upon which com- 
4 1 b plainant might have engrafted a license term beyond 
{ March 26,1903? But if such a foundation had sur- 
8 vived their negligence and inactivity in the business, 
a 
f 


- + 


Fahnestock’s letter of June 18, 1903, was a point-blank 

refusal on their part to exercise any such right of 
: . option for a further extension as they otherwise might 

have claimed. Fahnestock may not have intended that 

the letter should cut off such rights ; but, that it had 
y that effect, we believe will not be doubted. 
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JUDGE BROWN’S DECISION IN THE 
RHODE ISLAND CASE. HIS VIEW, IF 
ADOPTED IN THE PRESENT SUIT, WOULD 
DEFEAT COMPLAINANTS. 


Essential Differences Between the New England and 
New York Licenses. 


In the Rhode Island case, suit was brought to en- 
force rights by the complainant in many respects simi- 
lar to those which complainant is here asserting; but 
in the case at bar, complainant has no title whatever. 
In the Rhode Island case, complainant owned a license 
for an unbroken term of approximately fifteen years, 
for which it had paid a good and sufficient considera- 
tion. The license was dated October 12, 1888, and 
was limited to expire March 26, 1908, and had been 
secured from the North American Company in consid- 
eration of $100,000 in cash, and “other good and 
valuable considerations ”. 

In this contract, “Defendant’s Exhibit No. 16, 
Schedule A” (D. R. Exhibits, pp. 469-475), the North 
American, as licensee under the Edison patents and 
those of the graphophone interest, had undertaken to 
convey those rights, for New England, that were 
granted to the complainant herein for the State of 
New York; and there, as here, it was the intention 
that the licensee, the New England Company, should — 
impartially offer to the public both phonographs and 
graphophones for its acceptance and use; the only 
essential difference being that, in New York, there 
were separate and distinct licenses whose two terms 
aggregated approximately fifteen years, whereas in 
New Enpland there was but the one continuous term $ 
for the period between October 12, 1888 and March 26, 
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1903. Respecting the inventions, territory and period 
covered, the contract states (D. R. Exhibits, pp. 469- 
470) : 


“First. The rights hereby granted shall remain 
in force and this agreement shall continue until the 
26th day of Murch, 1903, and for such further 
period at the option of the party of the second 
part as shall be equal to the time for which the 
party of the first part shall become authorized to 
grant any exclusive license under any patent or 
patents relating to Phonographs or Phonograph- 
Graphophones or improvements therefor, unless 
sooner terminated, as hereinafter provided, and 
shall extend and exist and be exercised and the 
instruments and property leased hereunder shall 
be used only within the following described terri- 
tory, namely, the States of Maine, New Hamp- 
shire, Vermont, Massachusetts, Rhode Island, and 
Connecticut, U.S. A. And the party of the first 
part hereby covenants and agrees that it will grant 
no other similar rights or any rights for the use of 
the Phonograph or Phonograph-Graphophone or 
phonographic or phonograph-graphophonic ap- 
pliances for the foregoing territory or any part 
thereof while this agreement shall remain in force.” 


The New England Case Not Involved by Any Hea- 
tension That May or May Not Have Been Forfeited. 
There Was an Existing Term, and the Question Was 
Merely One of Laches. 


~The New England contract, of course, omits para- 
graph 15 of the New York license relating to the grant 
of a second term for ten years after the expiration of 
the first for five years, but, otherwise, the usual for- 
mula of the North American license is preserved. Here, 
as in the New York license, are the provisions 
of sections 10 and 14, authorizing the North American 
Company to enter the territory and fill any unsupplied 
demand for phonographs, or, in case of the local com- 
pany’s defaults or insolvency, to seize the licensee’s 
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plant and property, and thereafter conclude or con- 
tinue the business as it preferred (D. R. Exhibits, pp. 
472, 473). 

After the insolvency of the North American Com- 
pany, the New England, like the New York Company, 
practically abandoned the phonograph and grapho- 
phone business, but the North American’s insolvency 
was by no means the essential cause of such abandon- 

_ ment. Mr. Camp’s brief in the Dawson case which is 

dated March 2, 1903, recites the fact that, ten years 
before, its agents had freely invaded the New England 
States (supra, p. 94). The North American insolv- f 
ency may have completed a climax of misfortune. 
These facts, of course, show that the National Com- 
pany’s invasions in 1896 had nothing whatever to do 
with the New England’s difficulties ; and that the only 
malefactor was the Graphophone Company. 

The New England Company, after watching the in- 
eursions of the Graphophone Company for many years, 
brought suit in several of the New England States ; 
and among them a suit in Rhode Island, by bill filed 
January 30, 1903, against the Dawson Company, a 
dealer of the American Graphophone Company. The 
bill recited the purchase by the North American Com- 
pany of the rights, both of the American Graphophone 
Company and the Edison interests, and the sale of 
these rights, for the New England States, to the New 
England Company ; and that these rights had been in- 
vaded by the Graphophone Company through its 
agent, the Dawson Company. 

The preliminary injunction which was applied for in 
the Dawson case was denied March 17, 1903, by Judge 
Browy, for reasons stated in the following opinion (D. 

R. Exhibits, p. 548) ; 


“ While not satisfied that, upon this petition for 
a preliminary injunction, the court should go so ¥ 
far as to dismiss the bill for laches, 7am of the 
opinion that the complainant's apparent acquies- 
cence for many years in the violation of its alleged 
rights (the certificate showing that the complainant 
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corporation had ceased fora considerable time to 
transact business), and the veculiar provisions of the 
agreement of October 12, 1888, raise serious 
doubts as to the existence of any rights 
arising from said agreement, at the date of the 
filing of this bill. The doubts as to the com- 
plainant’s right to relief, its acquiescence and en- 
tire lack of diligence require the denial of the peti- 
tion for a preliminary injunction”. (Italics and 
_ black type ours). 


Judge Brown Knew that the New England Company 
Had a Perfect Title-—The New York Company Hus No 
Title. 


In the New England case, the licensee had a perfect 
title. It had bought a license for an unbroken term of 
fifteen years and had paid one hundred thousand dol- 
lars in cash, and other valuable considerations for it. 
It had paid for the license partly in stock ; but the one 
hundred thousand dollars applied equally to each and 
every year of the fifteen, and the cash was no less ap- 
plicable to the last ten than to the first five years of the 
term. Yet here, with an undoubted title, Judge Brown 
said its rights against the Graphophone Company 
had doubtless been forfeited by its laches in delaying 
so long in the bringing of suit to repel the invasions 
complained of. 

In New York, the local company agreed to pay for 
the license it is now suing under, only in stock which 
is practically worthless; and, withal, the local com- 
pany has never delivered this stock, nor will it. Noris 
the local company in New York suing the invader of 
its territory who destroyed its exclusive rights beyond 
possibility of their preservation. It is here suing the 
National Company which came into the field long after 
the Graphophone Company had completed the mis- 
chief of which the New York Company now complains. 
Yet Judge Brown held the New England Company not 
to be entitled to an injunction, perfect as its title was. 
Evidently, here in New York, complainant has forfeited 
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its rights, as the New England Company had done, 
by sleeping upon them, and it would now have no just 
cause of action, even if it had delivered its werthless 
stock, or had paid a substantial price for the license. 

In the Dawson case, the one question was whether 
complainant had, by its laches, forfeited its rights. In 
the case at bar, not only is complainant charged with 
laches in a worse degree, but it has never paid for the 
title it claims and has no title ; and, as Judge Lacombr 
has said (supra, p. 180), it isineapable of carrying on 
the business it now claims the right to do. 


The Local Companies Leeceived No Rights Through 
the Suspension Agreement that Were Irrevocable. 


We have already asked (supra, pp. 155-57) whether the 
New York company had secured substantial property 
rights which had survived the North American insol- 
vency ; and, again, whether, if such rights had survived 
the North American insolvency, they had been pre- 
served tothe New York Company during the long time 
it had ceased to transact business. Judge Brown 
answers this question. 

If the New York Company had acquired from the 
North American such an exclusive license in the 
Edison and graphophone patents, the New England 
Company must have acquired at least an equal right 
under its license of October 12, 1888; yet Judge Brown 
says the omission of complainant to transact business 
for so long a time, and the provisions of the October 
12, 1888 agreement 


‘raise serious doubts as to the existence of any 
rights arising from said agreement ”. 


Judge Brown [eld that the One Thing of the North 
American License that Might Have Survived—The Pat- 
ent License—Had Been Lost by the Failure of the New 
England Co. to Transact Business. 


Most of the covenants and provisions of the October 
12, 1888, agreement—and at least all of them of an ex- 
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ecutory character—had, of course, perished with the 
North American Company ; and Judge Brown here, in 
effect, says that even the incorporeal patent license has 
now ceased to exist. That was the one thing that 
might have survived the North American insolvency, 
because it was a property right that had been paid for 
and vested, and which could not be divested by the 
death or misfortune of the North American. But this 
last right, under the terms of the license, the New 
England Company had forfeited. 

In this assumption we are not carrying inference too 
far. Judge Brown had before him, as the copies which 
we produce from the Dawson record show (D. R, p. 
483), Judge CarpENTer’s decision in 1896, in which it 
was held that the New England Company had acquired 
substantial rights under the Graphophone Company’s 
patents. Judge Carpenter held that the New Eng- 
land Company was free to exercise those rights ; but 
when the New England attempted, seven years later, 
to drive the Graphophone Company from its territory, 
Judge Brown said that its omission for so long a 
period to transact business entitled the New England 
Company to no such relief under the contract of Octo- 
ber 12, 1888. 


The Once Vested Patent Rights for Which a Large 
Money Consideration Had Been Paid, Had Been For- 
feited Under the Provisions of Sections 10 and 14. 


Obviously, Judge Brown was impressed by the pro- 
visions of Sections 10 and 14 (D. R. Exhibits, pp. 472, 
473). The North American Company no longer ex- 
isted to avail of their benefits, but the patents had 
gone by reversion or sale to others who had a right to 
complain. The graphophone patents were clearly sub- 
ject to this license while the New England Company 
was actively in the business ; but when the local com- 
pany became inactive their liceuse rights bad, as we 
believe Judge Brown assumed, reverted to the 
Graphophone Company. This was clearly one of the 
questions in Judge Browny’s mind, although he had 
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before him a contract which showed that $100,000 con- 
sideration money had been paid for one unbroken 
term, and not merely for a first five years, as in New 
York. If Judge Brown could reach this conclusion 
under such a license, where the consideration money 
applied to the license throughout all of its term, what 
must have been his conclusion had he been dealing 
with a license like that of the New York Company, 
where the license, or the part of it in question, had 
been purchased wholly by the stock of the company 
which could have been of no value because of the 
licensee’s inactivity, and which, withal, the local com- 
pany would not deliver ? 

Clearly, if Judge Brown had been dealing with the 
New York license, not only would he have denied the 
motion, but he would have dismissed the bill on the 
spot upon the simple consideration 


“that the complainant corporation had ceased for 
a considerable time to transact business—” 


and that without regard to whether the stock issued in 
payment for the extended license had or had not been 
delivered. It was enough for Judge Brown that the 
complainant, under the agreement of October 12, 1888, 
had “ ceased for a considerable time to transact busi- 
ness—” and this, even if it had paid a large money con- 
sideration for its license. But what would he have 
said, if, in addition to this fact, the New England 
Company had paid not one cent for its license ? 

The ruling of Judge Brown amounts to this: The 
New England Company had purchased a certain ex- 
elusive right, under the graphophone and Edison 
patents, from the North American Company; but 
those patents, by whomsoever they were then owned, 
whether the North American Company or others, were 
due to be worked, and protitably worked. This was 
the spirit of the license and a requirement which, if 
unfulfilled, would work a forfeiture of the license. 
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The Provision for on Extension Beyond March 26, 
1903, Ignored, Although There Was a Previous Ex- 
isting Term. 


The New England license, like that of the New York 
Company, also contains the nebulous provision for a 
possible extension of the rights of the licensee beyond 
March 26, 1903 (D. R. Exhibits, p. 469, fol. 42), 


“for such further period at the option of the 
party of the second part as shall be equal io the 
time for which the party of the first part shall be- 
come authorized to grant any exclusive license 
under any patent or patents relating to” &e. 


But in this provision Judge Brown evidently saw 
nothing of importance ; although, we may say, such an 
extension in the New England case would not have 
been defeated, as in New York, for the sole reason that 
there was no existing term on March 26, 1903 upon 
which to found the extension term. 


Flere, as in New York, the Suspension Agreement 
Gave No Title That Was Immune Against Forfeiture.. 


If by a stretch of imagination it were assumed that 
complainant gained title by the recognition it received 
under the suspension agreement, this title would have 
been forfeited according to Judge Brown’s views in the 
Dawson case, for, clearly, any such slim title would not 
be better than the unquestioned license that the New 
England Company held. 

The five-year term of the Metropolitan license ex- 
pired October 12, 1893, while the first term of the 
Haines license expired February 6, 1894, so that both 
expired after the suspension agreement went into 
foree—July 1, 1893. And it may be assumed that the 
North American Company and all concerned supposed 
that the ten-year lincenses had gone into force, except 
as they were replaced by the suspension agreement. 
In fact, the North American Company, while solvent, 
paid the New York Company royalties under this 
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agreement, and such royalties were collected after the 
receiver was appointed. 

Both Mr. Edison and the North American Company 
wanted the local companies to accept and work under 
the license extensions ; but this the local companies 

- would not do, as the phonograph business then stood. 
And it was to dissuade the local companies from quit- 
ting the business then end there, that the suspension a 
agreement was adopted. Mr. Edison and the North 
American Company hoped that they might re-establish 
the business, and put it upon such a footing, that, at s 
the expiration of the suspension agreement, the local 
companies might be willing to resume the work. But 
whatever title it was that the New York Company 
gained in the extension terms, under the suspension 
agreement, it was no more immune against forfeiture 
than was the title of the New England Company. 
Judge Brown’s view is unquestionably correct, aud, if 
adopted in the case at bar, would constitute a complete 
defense. But we are not obliged to rely wpon such 
forfeiture as an only defense, complete as it may be. 

Complainant’s order forbidding the delivery of its 
stock in the middle of the suspension agreement— 
October 3, 1894—amounted to a rescission of whatever 
license agreement had, up to that time, existed. Nor 
was this act of rescission in any degree temporary. 
This order, as we have seen, remained in force up to 
June 20, 1902; or, until seventeen months after this 
suit was brought. As the case stands, there were two 
concurrent causes of rescission—the withholding of 
the stock by complainant and its ommission to resume 
the business. 
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THE DIVERS VIEWS OF MESSRS. HICKS 
AND CAMP UPON THE SUBJECT OF 
LACHES IN RELATION TO THIS CASE. 


Mr. Hichs’ Views of Laches Expressed in this Case, 
_ and His Authorities, Not Adopted by Mr. Camp While 
Acting as Counsel for the American Graphophone Co. 


In the Dawson case, Mr. Camp was reduced to the 
one defense of laches, and, as the decision of Judge 
Brown shows, upon this contention he was successful ; 
but, we believe, he would not have succeeded had he 
selected the authorities which Mr. Hicks cited in his 
brief on the injunction motion in the case at bar. We 
see no reason for disagreeing with the cases cited by 
Mr. Hicks ; but, to this case, they are only remotely 
applicable. For example, New York Bank Noite Co. 
v. Hamilton Bank Note Co., 28 App. Div. 411, 419 
(Hicks’ Brief, pp. 80-81) is unlike the case at bar, 
where complainant was charged, not with the bringing 
of a timely suit against infringers, but with the duty 
of taking up and faithfully prosecuting from day to day, 
a business in which energy, skill and capital were re- 
quired. And this, complainant was called upon to do 
to save defendants from the expense of finding other 
agents to do a business that complainant claimed the 
right to do; nor was the Bank Note case one where, 
after a delay to meet such an obligation for five and 
one-half years, a complainant was at last manufactured 
from a defunct concern by the action of four directors, 
each holding one share of stock worth twenty-five cents. 
Here is a case where the complainant had neglected to 
prosecute a business which, if it were allowed to do at 
all, it was obligated to do subject to the forfeitures and 
conditions prescribed in Sections 10 and 14 (C. R. 
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Exhibits, pp. 241, 245, 272, 276) of the New York Com- 
pany’s license. 

Mr. Hicks cites Stearns-/oger Mfy. Co. v. Brown, 114 
F. R. 933, 944 (Brief, p. 81), in which the Circuit Court 
of Appeals for the Eighth Circuit sustained the right 
of a patentee to bring suit six years after infringement 
had commenced ; but, obviously, this case is no more 
in point. In this dec:sion Judge Sanborn says (p. 944) : 


“The manufacturing company was informed 
that Brown [the patentee] claimed its furnace was 
an infringement in 1893. It then had the option 
to retire from its manufacture and sale, or to pro- 
ceed with it, and take the chances. It chose the 
latter alternative. Brown did not induce it to make 
this choice. The company made its own choice 
with its eyes open, and with full notice of Brown's 
claim, and it has ever since continued to follow it 
against the protest and in spite of the notice of 
Brown to it te desist.” (Italics ours). 


Mr, Hicks’ Authorities Only Remotely Applicable. 


The National Company, as owner of the Edison 
patents, like the manufacturer of Brown’s furnace, 
found itself obliged to make some kind of a choice 
when it found the New York Company would not re- 
sume the business ; but, in making that choice, it pro- 
ceeded, not as an infringer, but within the term of Sec- 
tions 10 and 14 (supra pp. 157-161) of the licenses, as it 
or any other owner of those patents was entitled to do, 
to avoid a total waste of its patent rights within the 
New York territory. The National Company had no 
option in the matter ; for the New York Company, be- 
tween 1896 and 1901, could not and would not, at any 
time, prosecute this business. How long a patentee 
may delay bringing suit against infringers, is entirely 
aside from that question with which the New York 
Company is now confronted. Nor have Mr. Hicks? 
further references (Injunction Brief, pp. 83-84), Ide v. 
Carpet Co., 115 F. BR. 137, and Bradford v. Motor Co., 
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105 F. R. 63, more than an incidental bearing upon 
this case. 

Instead of explaining why this suit had not been 
earlier brought, Mr. Hicks would have come nearer 
the mark if he had shown upon what basis of right 
complainant pretends to now own the license under 
which it claims, while refusing to deliver the stock 
which had been issued in payment for it. And, inci- 
dentally, he might have explained upon what theory 
this suit was brought before complainant had obtained 
possession of these licenses, surreptitiously or other- 
wise ; and why, after the licenses had been surrep- 
titiously obtained under a pretense of releasing the 
stock, the stop-orders against such release were again 
renewed. 


In the Case at Bar It Was a Destruction of Consid- 
eration Far More than Laches that Should Ilave Been 
Considered. : 


This was a total destruction of consideration, upon 
more grounds than one, and not that mild case of 
laches that Mr. Hicks’ authorities would indicate. 

But, notwithstanding an entire absence of these more 
important defenses in the Dawson case, Judge Brown 
decided that, under the provisions of the New England 
license, that company, by its omission to transact busi- 
ness, and its long delay in attempting to repel the in- 
vasions of the American Graphophoue Company, had 
wholly forfeited whatever rights it once may have had 
(D. R. p. 548). 

Mr. Camp, however, upon this simple basis of de- 
fense, has gone to the heart of the case, not only in his 
statement of facts, but in his selection of authorities, 
(Dawson Brief, D. R. pp. 533-541, Exhibit No. 16). 
He says complainant's laches had barred the relief 
asked ; and, that graphophones had been sold through- 
out New England by the American Graphophone Com- 
pany, through hundreds of dealers, for more than ten 
years past; that, during that period, the American 


Graphophone Company had asserted a complete title 
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and ownership in the graphophone rights; and that it 
had enjoyed an undisputed exercise of those rights— 
and that “with the full knowledge and acquiescence of 
the complainant.” And most naturally, Mr. Camp says 
(D. R. Exhibits, p. 537), upon these facts, “The bill 
does not state a case for interposition of a court of 
equity, and should be dismissed.” 

Of course, Mr. Camp had a minor defense under 4 t 
those decisions relating to a patentee’s delay in suing 
infringers, and he has cited such authorities; but he 
omits those which have seemed most appropriate to 
Mr. Hicks. e 

He cites J/yrowitz v. Eccleston, 98 F. R. 437, where, 
upon a showing of ten years’ delay and acquiescence in 
the alleged infringing acts, it was held that complain- 
ant was not entitled to equitable relief (D. R. Exhibits, 
p. 5388). Again, in McLaughlin v. Railway Co., 21 
F. R. 574, he finds that Judge Brewer dismissed a bill 
because of thirteen years’ delay in bringing suit (D. R. 
p. 538). And he correctly observes that MAeyes v. 
Eureka Mining Co., 158 U.S. 150, follows the Me- 
Laughlin case. 

Mr. Camp also cites (Pichardson v. Osborne, OC. C. A,, 
Second Circuit, 93 F. R. 828, and particularly the fol- 
lowing paragraph, which, in many ways, we agree is 
applicable to the case at bar (p. 830) : 


ef? 


“ All the adjudged cases in regard to laches 
proceed upon the inequitable conduct of the com- 
plainant, and the inequity which would result if 
the stale claim was permitted to be enforced, and 
the judgments adverse to the claimant are founded 
upon the fact that the party to whom laches is im- 
puted has all the time ‘ knowledge of his rights, 
and an ample opportunity to establish them in the 
proper forum ; that, by reason of his delay, the 
adverse party has good reason to believe that the 
alleged rights are worthless or have been aban- 
doned ; and that, because of the change in condi- 
tion or relations during this period of delay, it y é 
would be an injustice to the latter to permit him 
to now assert them.’ ” 
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The Laches of the Case at Bar as Expressed by 
the Complainants Fahnestock and Lewis. 


After the New York Company, in 1898, had made a 
perfunctory call upon Mr. Edison,it took no further ac- 
tion. Lewis says (C. R. p. 551, x-Q. 70) : 


“T felt that we were not obliged to bring an 
action on any given day; I think we had given 
Mr. Edison fair notice of the violations of his con- 
tract, and I didn’t suppose there was an obligation 
‘ on my part as a director to take any immediate 
action in the way of bringing a suit at Jaw or in 
equity.” 


Lewis knew Mr. Edison did not, at that late date, 
regard the New York Company’s rights as exclusive, 
and doubtless this view was impressed upon Lewis him- 
self, for, instead of following their claim, he soon re- 
signed from the company, as did the others. ; 

After waiting until 1898, or until the business began 
to give promise of success, there had been a long de- 
lay. But even then, as Lewis says, they were in no 
hurry, nor, as their subsequent resignations show, did 
they ever seriously contemplate an action against the 
National Company to establish their rights. Nor 
would a suit have been brought to this day but for 
Andem and Easton. If these men in 1896 and 1901 
did not abandon their rights, by what process of in- 
difference and negligence, we may ask, might they 
have accomplished this result? No lawyer could have 
suggested a more effective plan. 

Fahnestock and Lewis were in full accord upon this 
subject (D. R. p. 274): 


(Fahnestock) “ Re-d. Q. 660. Did you really 
think you would wait until Edison had made the 
business a success ? 

“ A. Tam sure I never thought of that. 

“ Re-d. Q. 661. You thought that it was all 
right to let Edison go to the expense of finding . 
selling agents ? 
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“ A. I don’t think that occurred to us. We 
were willing to do our part, and that is all we 
could do.” 


But what could Fahnestock have cared for complain- 
ant’s claims against Edison or the National Company, 
when he esteemed his holdings of so little value that 
he was willing to leave the company, and his interest \ 
therein, wholly unrepresented ? as he freely admits he 
did (D. R. pp. 244, 245) : 


(Fahnestock) “ Re-d. Q. 496. But you had not . 
been an officer of the company prior to that time 
for some years ? 
“ A. Two or three years. To my recollection, I 
was out from September 21, 1900, to March 3, 
1902. 
“ Re-d. Q. 497. Why did you leave the company 
in 1900 ? 
“ A. After the death of Richard Townley Haines 
and the resignation of Mr. John P. Haines, I did 
not care to continue with Mr. Cheever in the com- | 
pany. | 
“ Re-d. Q. 498. But you still had a very con- 
siderable interest in the company ? 
“A. Yes. 
“ Re-d. Q. 499. Why didn’t you wish to stay to 
protect this interest ? 
“ A, ] didn’t think it was necessary. 
“ Re-d. Q. 500. What, didn’t you think the in- 
terest was worth protecting ? 
“ A. It was worth protecting, but I didn’t care 
to stay in the board. 
“ Re-d. Q. 501. Then, if I understand you cor- 
rectly, you thought the interest was worth pro- 
tecting, but you didn’t care to stay to protect it ? 
“A. Yea. % + 
“ Re-d. Q. 502. Who was your representative in 
the board to protect your interest ? 
“ A. I had no representative. FY 
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) “* Re-d. Q. 503. You simply left this interest 
i ‘out to grass’, so to speak ? 


“ A, Ihave in the course of life had many in- 
terests in various things, and I did not feel called 
upon to be a director in every company that I 
: owned stock in. 
b “ Re-d. Q. 504. But while you were still hoiding 
‘ é a very considerable interest in the New York 
3 Phonograph Company, you felt free to leave it in 
the hands of Messrs. Evans, Tremain, Andem and 
Funston; and even before Messrs. Funston and 
‘ Andem appeared on the scene, is that it ? 
> “ A. Yes.” 


[ Mr. Camp's Authorities are Appropriate. 


The general terms of Richardson v. Osborne (supra 
p- 194) would apply to the situation of the New York 
Company, between the spring of 1896 and the begin- 
~ ning of this suit, for they had knowledge of their, 
1 rights and full opportunity to establish them in the 
proper forum. The New York Company, as already 
shown, gave consideration to these questions ; but, 
after considering what it would cost to establish such ‘ 
rights, and whether some reorganization plan were 
~ feasible, the whole matter was dropped; and there- 
upon followed the resignations of its officers and 
directors. Clearly, the owners of the Edison patents, 
by reason of the New York Company's delay and 
apathy, had ample reason to believe that the alleged 
e rights of the New York Company were regarded, by 
the latter, as wholly worthless, and that they had 
been wholly abandoned ; and that they must then seek ‘ 
other agents for the prosecution of the phonograph 
business. 
In citing cases sustaining the patentee’s right to sue 
~ 4 » long after infrmgement began, Mr. Hicks might far 
better have taken the one case (/2ichardson v. Osborne, 
82 F. R. 95), from which Mr. Camp here quotes, p. 96: 


“So far as the defendant is concerned the com- 
plainant gave no intimation that at last he was 
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ready for the conflict. His lethargic slumber was 
apparently unbroken by even a dream of prospec- 
tive profits. In 1883 the notice was given. In 
1893 the suit was commenced. The defendant 
was, therefore, permitted to infringe without a 


word of protest for at least ten years.” 
* * * = * * 


“Tt is unnecessary to pursue the subject further. 
Suffice it to say that the record presents one of 
the most flagrant cases of laches with which the 
court is familiar. If this action can be maintained 
a patentee has simply to pocket his patent, wait 
until the field is full of infringers and begin his 
suit two months before the patent expires. When 
charged with laches he has simply to assert that 


until he commenced his suit he thought the - 


chances of success dubious and, therefore, did not 
call the infringers to account. It is plain that the 
public rights cannot depend upon considerations so 
shadowy, unilateral and inequitable. Unless the 
court is prepared to say that the defense of laches 
will no longer be enforced in a patent suit it must 
find for the defendant on this issue. The law of 
laches is so well understood that it is unnecessary 
to restate it. It is thought that no case can be 
found excusing such delay as this record dis- 
closes.” 


Mr. Camp in the Helm Suit as Defendants’ Counsel, 
and Mr. Hicks in the Case at Bar for Complainants. 


It is our privilege to express a preference for Mr. 
Camp’s brief, and to believe that his views are entitled 
to more consideration than are the views of Mr. Hicks-— 
or, at least, than My. Hicks has advanced in this case. 
Moreover, Mr. Camp’s allegations of fact, set forth in 
the Helm Answer (D. R. pp. 577-590), are particularly 
applicable to the present case, from the fact that the 
Helm suit is pending in this Circuit, and, withal, was 
brought against the Graphophone Company and its 
agents upon the same license that is in question in the 
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case ut bar (D. R. pp. 579-582 ; see also Complainant’s 
Exhibits, pp. 233-251, 264-282). In this answer, Mr. 
Camp alleges that, after the expiration of the suspen- 
sion agreement, in July, 1895, the New York Company 
wholly abandoned the phonograph business, and that, 
thereafter, to the date of the bringing of the Helm suit, 
it had no established place of business, either in the 
State of New York or elsewhere. 

Mr. Camp, although solicitor and of counsel in this 
case, was trying in the Dawson suit to defeat a orth 
American license, while Mr. Hicks is here trying to 
sustain one. Of course, Mr. Camp and Mr. Hicks are 
one in the case at bar, but this fact has not prevented 
a collision between them upon the subject of laches. 
They have not kept apart, in (lifferent circuits, for we 
find them at full speed, in opposite directions, upon 
the one track, in the Southern District of New York— 
Mr. Camp in the Helm suit and Mr. Hicks in the case 
at bar. There are two sides to most questions, and 
perhaps Mr. Camp should here be allowed to argue 
both; but we believe Mr. Easton’s interest in Andem’s 
assault upon the National Company has proved an in- 
convenience to himself, to his American Graphophone 
Company, and to the promoters of this suit. 
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COMPLAINANT’S LETTERS TO THE 
CENTRAL TRUST COMPANY AND WIN- 
SLOW, LANIER & COMPANY FORBIDD- 
ING THE DELIVERY AND TRANSFER OF 
THEIR STOCK TO LIPPINCOTT, THE 
NORTH AMERICAN COMPANY, OR THEIR 
REPRESENTATIVES, A RECISSION OF 
WHATEVER CONTRACT THERE MAY 
HAVE BEEN. 


The Suspension Agreement Gave No Contract Right 
that was not Subject to the Right of Rescission. 


Complainant’s two letters, one to the Central Trust 
Company and the other to Winslow, Lanier & Company, 
October 3, 1894 (supra, pp. 64-66), in themselves, 
regardless of laches, or abadonment of the phonograph 
business, clearly constitute a rescission of the contract 
under which complainant now claims. These were 
specific acts of rescission by the New York Company ; 
nor has the other party objected. Possibly the North 
American Company, its representatives, or the present 
owner of the Edison patents, might lawfully have ob- 
jected ; but no one has objected. They have chosen 
to look upon the license as wholly rescinded, and, for 
that reason, have not objected. 

In Parsons on Contracts, Vol. 2, p. 678, it is said: 


« Tf either party, without right, claims to rescind 
the contract, the other party need not object, and 
if he permit it to be rescinded, it will be done by 
mutual consent. Nor need this purpose of re- 
scinding be expressly declared, by the one party, 
in order to give to the other the right of consent- 
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ing, and so rescinding. There may be many acts 
from which the opposite party has the right to 
infer that the party doing them would rescind ; 
and, generally, where one fails to perform his part 
of the contract, or disables himself from perform- 
ing it, the other party may treat the contract as 
rescinded.” 


Complainants will deny the applicability of the rule 
as here defined by Parsons, because, they will say, the 
extension licenses had already been in operation, and 
their existence had been recognized by the paities, 
under the suspension agreement. But, neither the 
North American nor its representatives had derived any 
benefit whatever under the extension agreements. 
Whatever benefit had been derived was wholly by com- 
plainant. Complainant had collected small royalties 
from the company during its solvency, and, later, a 
$1600 claim from the receiver. 


Only the North American Lepresentutives Could 
Object to Rescission. 


Ordinarily, contracts cannot be rescinded unless the 
parties may be restored to their original condition ; 
but, under this rule, only the North American Com- 
pany would be left to complain. If the North 
American had received nothing from the New York 
Company, under the extension contract, obviously, 
there was nothing for the North American to restore. 
Under these conditions, obviously, if the New York 
Company chose to rescind the contract, no one but the 
North American Company or its representatives had a 
right to complain. Nor can it be said that, by paying 
royalties to complainant under the suspension agreement 
and by conceding the $1600 which was collected in the 
Cutting suit (supra, pp. 33, 70), the North American 
Company had waived its rights to accept the stop- 
order letters as specific acts of rescission. Balfour v. 
Hopkins, 93 ¥. R. 572. . 

The New York Company now pretends that it wrote 
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these letters because of its claims against the receiver ; 
but after the claims against the receiver had been duly 
liquidated, they did not cancel the letters, or, at least, 
not until June 20, 1902. From the date of those 
letters there was only one party who could have taken 
action, and that was the North American. Obviously, 
it might have sued for possession of the stock ; but it 
was equally its privilege to take the New York Com- 
pany at its word and avail itself of the legal effect of 
those letters, which was that whatever contract there 
had been, that contract was then canceled and rescinded. 


Lincoln v. Hinchman. Its Striking Applicability. 


How such letters are regarded in law, is very clearly 
set forth by Justice Marrurws in Hinchman v. Lincoln, 
124 U.S. 88. Lincoln, the holder of certain stocks and 
bonds, had contracted by an unwritten agreement to 
sell them to Hinchman; and, to that end, he had de- 
livered them in escrow to one Van Rensselaer, the 
condition being that they were to be delivered to 
Hinchman upon his payment of the agreed price. In 
evidence of the escrow, Van Rensselaer gave Lincoln’s 
attorney the following receipt: 


“ Received of Dr. Rufus P. Lincoln the follow- 
ing certificates of stock on behalf of C. 8S. Hinch- 
man, and to be delivered to him when he fulfils 
his contract with Dr. Lincoln to purchase said 
stocks for $18,000.” &e. 


Hinechman denied the contract, and even ordered 
Van Rensselaer to retain the securities pending set- 
tlement of disputed claims between Lincoln and the 
Stormont Silver & Mining Company, of which he 
(Hinchman) was president. Whereupon Lincoln’s at- 
torney demanded a retura of the stocks by a letter as 
follows : 


“ As Mr. Charles 8. Hinchman refuses to fulfil 
his contract with Dr. Lincoln to purchase certain 
securities delivered to you on the 8th day of July, 
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1882, for Mr. Hinchman, I hereby demand the 
immediate return of the securities to me, to wit, 
certificates for * * *” ‘ 


In the litigation which followed, Lincoln attempted 
to show that, even if the contract could not be estab- 


‘lished under the statute of frauds, the delivery of the 


securities to Hinchman’s agent, Van Rensselaer, 
amounted to a consummation of the transaction. Jus- 
tice Matrurmws, however, said that there had been 
neither delivery nor acceptance, and that if there had 
been a contract, it had been rescinded and abrogated 
by Lincoln’s letter demanding the return of the secu- 
rities. 
Justice Marruews said (p. 53) : 


“ And such was and must have been the under- 
standing of the plaintiff himself, for subsequently, 
on the 16th of November, he made the written de- 
mand upon Van Rensselaer for the immediate re- 
turn of the securities to him on the ground that 
up to that time the defendant had refused to ful- 
fil his contract for their purchase. This is cer- 
tainly an unequivocal act on the part of the 
plaintiff entirely inconsistent with the assertion 
that there had been, prior to that time, any deliv- 
ery by him or by his authority to the defendant 
of the subject of the alleged sale. Its legal effect 
goes beyond that; it was a distinct rescission of 
the contract of sale; ¢¢ was a notice to Van Rens- 
selaer not to deliver to the defendant thereafter, even 
if he should offer to complete the contract by pay- 
ment of the consideration ; it put an end, by 
its own terms, to the relation between 
the parties of vendor and vendee; it 
made it unlawful in Van Rensselaer 
thereafter to deal with the securities, 
except by a return of them to the 
plaintif’ as their owner. The refusal of 
Van Rensselaer to comply with the terms of the 
demand subjected him to an immediate action by 
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the plaintiff for their recovery specifically, if he 
could reach them by process, or otherwise, for 
damages for their conversion. This certainly is 
conclusive of the question of a prior delivery to 
the defendant, and a receipt and acceptance by 
him. Taylor v. Wakefield, 6 El. & BI. 765; Ben- 
jamin on Sales, § 171.” (Black type and Italics 
ours). 


If Lincoln’s letter demanding from the depositary a 
return of his securities amounted to a rescission of 
contract, why were not the New York Company’s stop- 
order letters of October 3, 1894, equally letters of 
rescission ? 
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AUTHORITIES RELATING TO THE 
ESCROW UNDER WHICH THE LICENSES 
AND STOCK WERE HELD—THE W2BONG- 
FUL DELIVERY OF THE LICENSES. 


Performance by a Grantee Js Indispensable to a 
Lawful Delivery by the Depositary of an Escrow. 


Of course, we recognize the fact that a valid title 
may pass by constructive delivery, and that manual 
delivery may be unnecessary, and particularly is this 
true of escrows, where the depositary is made a special 
agent of both parties. In fact, as such agent, he is 
bound to make delivery to the grantee, but only upon 
the latter’s performanze of the conditions named in 
the escrow. But no such constructive delivery could 
be presumed or would be possible where the grantee 
had expressly refused to perform his part of the con- 
tract, as did the New York Company in forbidding 
delivery and transfer of its stock to Lippincott, the 
North American, or their representatives. The escrow 
prescribed that the stock of the New York Company 
should be delivered and transferred as the one require- 
ment of performance; and, until this was done or 
allowed to be done, there could have been no delivery, 
constructive or otherwise, under the terms of the ex- 
tension licenses. Nor wasa delivery, actual or con- 
structive, possible while the letters of October 3, 1894 
remained uncanceled, for, with those letters ir force, 
there had been no such surrender of the stock by the 
New York Company as was necessary to constitute a 
vendor’s delivery. That there could be no valid 
delivery under circumstances such as these is repeatedly 
stated in the authorities cited by Justice Marraews in 


Hinchman v. Lincoln, 124 U. 8. 49-51. Except as the 
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‘property is discharged of all lien and control by the 
vendor, and is placed within the exclusive power and 
dominion of the bayer, is a valid delivery possible. As 
here stated, for the seller to preserve any degree of 
control over the thing sold, or to retain a lien, would 
defeat delivery. Perhaps complainant assumed that it 
might rightfully retain to itself a lien upon the stock 
for a supposed claim against the receiver of the North 
American Company; and perhaps this was a right 
legitimately exercised ; but, however this may be, these 
letters, at least after the claims against the receiver 
had been liquidated, were destructive of the contract 
which complainant now asserts. 


Performance By the New York Company Was fe- 
quired as a Condition Precedent to Delivery of the 
Licenses By the Depository. 


In this case we are not obliged to consider 
whether the licenses and stock were deposited with 
the Central Trust Company in escrow or whether the 
deposit there made was to the Central Trust Company 
merely as trustee. The question is conspicuously 
clear ; for here every attribute of the escrow is pres- 
ent. Generally speaking, where delivery merely awaits 
the lapse of time, the depositary is regarded asa 
trustee ; and if it be deposited with a third person, it 
is said to be a deed of the grantor “ presently”, and is 
held by the depositary in trust (not in escrow) for the 
use of the grantee. 


Hathaway v. Payne, 34 N. Y. 104, 107. 
Belden v. Carter, 4 Day 66. 
Wheelwright v. Wheelwright, 2 Mass. 447. 


Such a deed, of course, becomes effective to con- 
vey title without performance ; and evidently com- 
plainants have assumed that the licenses under which 
they claim were held in the Trust Company wholly 
usineumbered by obligations of performance. Or, at 
least, this view may be advanced in explanation of 
their conduct in taking the licenses while omitting to 
deliver and transfer the stock. 
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As is said in Hathaway v. Payne, 84 N. Y. 104, 


“ Where the future delivery is to depend upon 
the performance of some condition, it will be 
deemed an escrow ; where it is merely to wait the 
lapse of time, or the happening of some contin- 
gency, and not the performance of a condition, it 
will be deemed the grantor’s deed, presently.” 


Without reservation or exception, a deed deposited 
to await performance by the grautee, whether it be the 
payment of money, the delivery and transfer of stock, 
or the performance of an act to the detriment of the 
grantee or for the benefit of the grantor ; then the deed 
deposited is distinctly held in escrow—-assuming, of 
course, the deed to be complete in form, and that it 
has passed beyond the grantor’s control. 

And now, whether title did pass to the New York 
Company through these licenses, surreptitiously taken 
from the Trust Company as they were, we may con- 
sider by reference to a class of cases in which only a 
negative answer is found. 

We agree that a valid title would pass to bona jide 
purchasers of negotiable paper, without notice, even 
if delivered by the depositary in violation of the terms 
of the escrow ; but, as between the original parties, 
even then no title would pass. 


Provident Trust Co. y. Mercer County, 
170 U.S., 604-5. 
Long Island Loan & Trust Co. v. Columbus, 


&e., Railway, 65 PF. R., 455, 458. : 
Fearing v. Clark, 16 Gray, 74, 76. ; 
Burston v. Huntington, 21 Mich., 415, 433. i 
Vallett v. Parker, 6 Wend., 615, 620. 4 
Chase National Bank v. Faurot, 149 N. Y., j 

532. 2 
Graff v. Logue, 61 Towa, 704. ; 


The elements of this case are associated with no 
such complications as negotiable paper in the hands 
of purchasers without notice. Nor is it a question 
whether the Trust Company held the licenses in trust 
for the grantees’ benefit, or in escrow. It is the plain 
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case which was in question in Balfour vs. Hopkins, 
93 F. R., 569, where the Cireuit Court of Appeals for 
the Ninth Circuit said 


“that a deed delivered in violation of the terms 
on which it has been placed in escrow is not 
in fact delivered, and that its possession by the 
grantee is no more effective to convey title than 
would be the possession of a forged or stolen 
instrument.” 


‘ 
. 


Nor is there a case that holds otherwise than the 
authorities here cited, namely, that such deliveries by 
depositaries are ineffectual and mere nullities; and 
that no title or interest will pass to a transferee until 
the conditions of the escrow have been strictly per- 
formed, or until full and complete delivery has been 
made in accordance with the terms and conditions 
upon which the escrow was placed in the depositary’s 


hands. 


Balfour vy. Hopkins, 93 F. R. 564. 

Burnap vy. Sharpsteen, 149 Il. 225; 36 N. E. 
1008. 

Roberson v. Reiter (Neb.), 56 N. W. 877. 

Jackson v. Lynn (Towa), 62 N. W. 704. 

Titus v. Phillips, 18 N. J. Eq. 541. 

Peter vy. Wright, 6 Ind. 183. 

Everts v. Agnes, 4 Wis. 343. 

Jamison vy. McFarland, 10 8. D. 574; 74 N. 
W. 1033. 

White Sewing Mach. Co. v. Saxon, 25 So. 
784; 121 Ala. 399. 

Daggett v. Daggett (Mass.), 3 N. E. 689. 

Quick v. Milligan (Ind.), 6 West. 884. 

Read v. Thompson (Iowa), 42 N. W. 188. 

Connell v. Connell (W. Va.), 9S. E. 252. 

McDonald v. Hutf, 77 Cal. 279; 19 Pae. 499. 


The New York Company had no right to the North 
American licenses until it had paid its stock for them ; 
nor could it have paid its stoek for the licenses while 
it refused to deliver and transfer such stock. In fact 
no such adequate delivery of the stock was possible 
while complainant retained over it any lien, dominion 
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or control of whatsoever character. The letters to the 
Trust Company were not consonant with a disposition 
to surrender all control of the stock. On the contrary, 
these letters indicated a disposition to surrender no 
part of this control. 


An Escrow Contract is Wholly Defeated by an At- 
tempt to Retain or Regain ( Before Performance) Con- 
trol of Deeds or Securities so Deposited. 


The fizst prerequisite of an escrow is that the parties 
shall relinquish all dominion or control over the con- 
tracts, deeds or securities deposited ; and, withal, the 
escrow and the entire coutract may be defeated at any 
time before performance, by either party’s attempt to 
recall that control that had once been surrendered. 
This was conspicuously the case (supra, p20e%'), where 
Lincoln called upon the depositary to return his securi- 
ties after Hinchman had refused payment. Here Justice 
Marruews said that Lincoln’s letter had 


“ put an end, by its own terms, to the relations 
between the parties of vendor and vendee,” 


and that Lincoln was then free to sue either for the 
securities themselves, or for damages if they had been 
converted (124 U.S. 535). This case is particularly in 
point, not only because of its high source, but because 
we see no possible difference between Lincoln’s letter 
and those of the New York Company forbidding delivery 
of itsstock. But this is not an exceptional case. It 


merely announces the old rule that delivery to the de- 


positary of an escrow must be absolute and without 
reservation. In this class the following are examples: 
McCalla v. Bane, 45 F. R. 828. 
Van Stone v. Goodwin, 42 Mo. App. 39. 
Sneathen v. Sneathen, (Mo.) 16S. W. 497. 
Burry v. Young, 33 Pace. 338. 
Bittinger v. Van Alstyne, 79 Hun. 517. 
Burk v. Sproat, 96 Mich. 404. 
Nichols v. Oppermann, 34 Pac. 162. 
Green vy. Terwilliger, 56 I. R. 384. 
Chureh y. Gilman, 15 Wend. 656. 
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Jackson v. Sheldon, 22 Me. 569. 

Titus v. Phillips, 18 N. J. Eq. 541. 

James v. Vanderheyden, 1 Paige (N. Y.) 
385. 

Fitch v. Bunch, 30 Cal. 208. 


From these and other cases of the kind, we perceive 
no substantial distinction between the escrow which is 
defeated because absolute control had not been re- 
linquished, and the case like that of Lincola v. Hinch- 
man (supra, pp.202-4), where one of the parties had 
sought to regain control of securities after the deposit 
had been made. Of course, after performance by one 
of the parties, the others could not thus rescind the 
contract ; but before performance, such an attempt is 
as fatal to the escrow, and to the contract generally, as 
if provision for such act or demand had originally 
been made a part of the transaction. 


The Depositary is a Special Agent of Both Parties, 
But His Powers Are Limited to the Exact Conditions 
of the Escrow. 


As we have already observed, it is recognized that 
the depositary of an escrow, upon performance by the 
parties, becomes the special agent of both; and that, 
without further direction, he may deliver to the re- 
spect.ve parties the subjects of the escrow. But this 
he is never permitted to do, nor in any case will the 
depositary become the agent of either party so that he 
may make a valid delivery, prior to that party’s full 
performance. The agency is most special in character 
and does not extend beyond the conditions prescribed 
by the escrow. 

Thus in Chicago & Great Western 2. FR. Land Co. 
v. Peck, 112, Ill. 409, and in many others of which the 
following are examples, it is said that the depositary 
of an escrow is limited strictly to the conditions of 
the deposit ; and, withal, that one dealing with him is 
bound to know the extent of his powers. 


Balfour v. Hopkins, 93 F. R., 56-4. 
White Sewing Machine Co. vy. Saxon, 25 
So. 784; 121 Ala., 399, 
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Cannon v. Handley, 72 Cal. 133. 

Davis vy. Clark, 58 Kan. 100. 

Dixon v. Bristol] Sav. Bank, 102 Ga. 461 ; 
66 Am. St. Rep. 193 ; 31 5S. E. 96. 

Daggett v. Daggett, (Mass.) 3 N. E. 689. 

Quick vy. Milligan, (Ind.), 6 West. 884. 

Riges v. Trees, (Ind.), 5 L. R. A. 696; 22 
N. E. 254. 


In ail of the authorities we find no one case that 
would sustain complainant’s claim of title. There 
may be constructive deliveries under an escrow, and 
manual delivery may not always be necessary; but, 
there can be no delivery, constructive or otherwise, 
before performance. Davis v. Clark, 58 Kan. 100; 48 
Pac. 563. Nor could there have been performance 
while the letters forbidding delivery of the stock were 
in force. 

Performance may even be waived by the party to 
whom performance is due, but he will not be presumed 
to have ratified the transaction unless fully acquainted 
with all of the material facts. Diron v. Bristol Sav. 
Bank, 102 Ga. 461; 66 Am. St. Rep. 193. 

If it were said that the owners of the North Ameri- 
can assets had waived performance by not taking the 
5,000 shares of stock when the stop order was off, be- 
tween June 20, 1902 and June 18, 1903, we would 
answer that there is no evidence that such owners 
knew that the stock was then released nor did they 
have such knowledge until March of this year, when 
Randall testified, respecting those surreptitious trans- 
actions. But even if the North American Company or 
its representatives had known that the stock had been 
released, it is certain that they made no demand for it, 
or took any other action that could be interpreted as 
an abandonment of their right to regard the trans- 
action as wholly rescinded (D. R. p. 111, Randall, Qs. 
50, 51; p. 115, x-Qs. 56-59). 
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THE POSITION OF THE COMPLAINANT : 
AS SHOWN BY THE ARGUMENTS OF ITS 
COUNSEL UPON THE HEARINGS IN THIS 
AND OTHER CASES ON DEMURRER AND 
UPON THE APPLICATION FOR A PRE- 
LIMINARY INJUNCTION HEREIN. 


We have hitherto confined this brief to the points 
arising, from the history of the phonograph business, 
its rise, fall and re-establishment, as shown by the 
testimony submitted to the Court. 

This hearing is the first,on which any Court has had 
an opportunity of passing upon the facts shown by the 
testimony, which testimony also is now for the first 
time presented to any tribunal. 

It appears to us so clear that upon consideration of 
that testimony the fucts dispose of the complainant’s 
claim of equity, that a consideration of the points of 
law previously adduced by the complainant, and upon 
which we must presume reliance is still placed, is 
superfluous. 

But “ points of view” are frequently of themselves 
instructive ; and, as we have heard for some years past 
this complainant’s point of view explained, it is as fol- 
lows, viz. : 

It makes no difference whether the North American 
Phonograph Cumpany is alive or dead ; 

it makes no difference whether the New York Phono- 
graph Company is solvent or insolvent ; 

it makes no difference whether the New York Phon- 
ograph Company is doing, has ever done, or has ever 
tried to do any business whatever ; 

it makes no difference whether the subject of dis- 
pute is that patented thing, a phonograph, or any other 
article of lawful trade or commerce, patented or un- 
patented ; 

it makes no difference whether Mr. Edison did or 
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did not ruin the North American Phonograph Company 
by trick or device and by like trick and device deprive 

. the complainant of its business and just emoluments ; 
—although it is strenuously asserted that Mr. Edison, 
either personally or through his agents, did both of 
these things ; and finally, 

it makes no difference whether the “ extension agree- 
ment” was or was not delivered lawfully or otherwise, 
or whether the consideration for the same was ever, 
or is now, withheld. 

We think the above is a fair summary of the com- 
plainant’s point of view ; the proof of which assertion, 
as well as of its effect upon the complainant's presen- 
tation of its own case, is shown by the nature of the 
objections with which the defendant's cross examina- 
tion and direct evidence is strewn. ' 

Everything that has tended to show the poverty and 
insolvency of the complainant, or its incapacity and 
unwillingness to do business has been objected to as 
“immaterial, impertinent and irrelevant” because the 
complainant’s avowed position is that because of cer- 
tain paper writiugs executed in 1888 and 1889 all per- 
sons and corporations are bound by “ negative cove- 
nants ” for all time to abstain from the use and sale of 
phonographs in the State of New York unless permitted 
so to use and sell by the complainant, no matter 
whether the complainant either uses or sells itself. 

This is the attitude of a legal “ dog in the manger.” 
It certainly cannot commend itself to any Court. Yet 
the complainant has asserted that its position has been 
recognized by “ prior adjudications of the courts where- 
“in and whereby every question of law and every 
“question of fact * * * have been adjudicated 
“in favor of the complainant’s right.” 

(We have quoted from our opponent’s brief upon 
application for a preliminary injunction. Since that 
brief was filed there has been no change in this record 
except by the introduction of the defendants’ proofs ; 
all of which relate to points pronounced by our oppo- 
nent to be immaterial. We are therefore justified in 
assuming that the case from his “ point of view” is 
now identical with that put before Judge Lacombe in 
January 1904.) 
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THE POSITION OF THE COMPLAINANT 
AS REVEALED BY ITS BILL OF COM- 
PLAINT AND BY THE TESTIMONY AD- 
DUCED IN ITS OWN BEHALF. 


It appears to us that the Court can spell out from 
the bill in this case three reasons (and only three) for 
granting to the complainant any portion of the relief 
demanded by the prayer of the bill. 

1. It is plainly alleged that Mr. Edison devised the 
ruin of the complainant and wrought out such ruin 
through the defendant, and by the same instrument is 
enjoying the fruits of his evil doing. 

2. It may be spelled out from the bill and testimony 
together, (even if Mr. Edison is guiltless: of the 
offenses charged) that by virtue of the written agree- 
ments created by and between the Edison interests as 
they existed in 1887-1888, the North American Phono- 
graph Company and the predecessors of this com- 
plainant, an obligation arose enforcible against any 
person or corporation enjoying the property of the 
North American Phonograph Company to abstain from 
transacting any business whatever in New York; and 
that this obligation would be the same whether said 
written agreements had related to an unpatented article 
instead of to patented phonographs. 

3. The bill may be regarded as an assertion of terri- 
torial rights under certain described’ patents, which 
rights amount to an eséafe in said patents and affect all 
persons owning or controlling the patents in question. 

We will take up these various views of the com- 
plainant’s legal position seriatim. 

1. The conspiracy charge against Mr. Edison. 

This we have treated with sufficient fullness in an- 
other portion of this brief. We advert to it here 
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merely to call the attention of the Court to the obvious 
fact that it was the principal matter in the mind of the 
pleader who drew this bill. Without the allegations of 
wrong-doing therein contained the whole bill is emas- 
culated. These allegations have wholly failed of 
proof, and we leave the Court to comment upon the 
now patent fact that this action, if sustained ‘at all, 
must rest upon propositions which were subsidiary in 
the mind of the person who drew the bill—if indeed at 
the time of drawing they were thought of at all. 

2. The claim that the defendant is bound by the 
negative covenants of the North American Phonograph 
Company entirely irrespective of the existence of 
patents. 

It is most important for the ascertainment of the 
rights claimed by the complainant itself to consider 
(for the sake of argument) the original contracts of 
June 28 and October 12, 1888 and February 6 and June 
13 1889 (C. R. Exhibit 46, p 180; C. R. Ex. 7, p 21; 
C. BR. Ex. 47, p 283, 252) as relating, e. g., to some com- 
mon article such as hats or coats. Complainant's counsel 
has asserted (we quote from his brief on the motion 
for preliminary injunction) that these very contracts 
express a plan which was evidently ieee sia * to 
continue in perpetuity.” 

That is, it isa matter of indifference to the com- 
plainant that a patent must necessarily expire and that 
all rights thereunder must, in a few years, necessarily 
come to anend. Its rights are to continue “in per- 
petuity.” 

Furthermore, the rights now advanced are not those 
which attach to such phonographs or appliances there- 
for as were in existence at the time of the making of 
the several contracts so often referred to which are 
at the basis of this litigation. Ou the contrary, the 
complainant denies the right of any one to sell or use 
a phonograph in New York, though that pronograph 
were made yesterday; and it will similarly deny such 
right an hundred years from now, although the con- 
tracts under which such rights are asserted were made 
with a defunct corporation and although every patent 
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which protected the rights of its grantor shall have 
expired. 

It is by pushing a position to its ultimate that the 
real meaning of the contention based upon that posi- 
tion may be seen. 

If (patent rights aside) the New York Phonograph 
Company can to-day prevent the use and sale of 


cone enreypemenet eines nmap sien K aye mnnpaintattl tee idan aren scenes 


the thing called ar ‘ Hiison phonograph” in New % 3 

York, it can do it only because the North Ameri- 3 

can Phonograph Company gave it that right fif- gi 
‘ teen years ago when not one single existing Edison A 


Phonograph had come out of the ore,—and it can 

equally do so in the distant future, when every 
existing machine called a phonograph shall have | 
rejoined the scrap-heap. 
Such restrictions cannot be placed upon the manu- 
facture and sale of articles of personal property not | 

protected by the patent laws, 

Apollinaris Co. v Scherer, 27 F. R. 18 i 

Brewer v Marshall, 19 N. J. Eq. 537 _ 
Garst v Hall & Lyon Co, 179 Mass. 588, ; 
further than to entitle the vendor of an article of | 
personal property to prohibit its use in a particular 
way. | 
N Y Bank Note Co v Hamilton Bank Note 

Co, 83 Hun 593; 28 App Div 411. . 


Or, by analogy to patent, to prevent an encroach- 
ment upon property existing by copyright. 
Murphy v Christian Press Asso. Co, 38 } 
App Div. 426. 


3. The right or estate of the complainant in patents 
now owned or controlled by the defendant the National 
Phonograph Co. 

It is a fact beyond peradventure, one which we have 
never denied but which has greatly befogged the ¢ 
issues in this case, that the National Phonograph Com- 
pany does own some live patents applicable to phono- 
graphs; which patents were once owned by the North 
American Phonograph Company, or its receiver. 

And we may admit, for the sake of argument, that 
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there was a time when in those patents, and therefore 
in the articles manufactured under the same, the com- 
plainant had a property right entitled to protection. 

But the admission that such rights did exist is no 
more than the statement that there was at one time 
validity and force in the oft-referred to agreements 
(to which complainant’s predecessors were parties) of 
1888-1889. 

If it were possible to separate those agreements so 
that the one part should be in force today and the 
other not, the complainant might take by its bill a 
declaration that it still had and would have, as long 
as the patents remained in forve, some part or 
fraction of the title or beneficial enjoyment thereof. 
But we have heretofore shown that the agreements 
between the North American Phonograph Company 
and the predecessors of New York Phonograph Com- 
pany consisted of many parts all equally iniportant, 
and most of them executory in their nature. By the 
death of the North American Phonograph Company 
the executory portion of all of those agreements died ; 
such portions were but the personal obligation of the 
defunct corporation and therefore, as we have shown 
by many citations of authority, “all its executory con- 
tracts perished with it, for this is an implied condi- 
tion of their execution.” 


People v Globe Mutual Ins. Co. 91 N. Y. 
174. 


When from the agreements in question is subtracted 
all the executory part, it benefits not the complainant 
to try to leave to it that shadowy title in the patent ; 
upon which this whole case hangs. 

Entirely apart from the failure of the complainant's 
consideration for any agreement beyond five years; 
entirely apart from its withholding of the stock which 
was intended to be such consideration; entirely apart 
from its refusal to do business in the critical and cru- 
cial times of 1896 ;—this complainant is not, and has 
never been since the suspension agreement expired, in 
a position to do its part under the very 


~ Raymond R. Wile 


Research Library 


€ 


# 
4 


218 


contracts that conferred upon it rights un- 
der the patents. Herein lies the distinction 


‘between this case and those of Columbia 


Phonograph Co. vy. Whitson (District of Columbia, C. 
C. of Appeals, April 1901) and Rahley vy. Columbia 
Phonograph Co. (122 F. R. 623). In both those 
cases it was abundantly shown that the Columbia 
Phonograph Company had never suspended its busi- 
ness; had at all times vigorously prosecuted the 
same ; was at all times able, willing and ready to sup- 
ply the wants of the public in the territory for which 
it had been licensed by the North American Phono- 
graph Co; and indeed in every way these cases em- 
phasize the distinction between a concern which’ had 
never failed to maintain its position of ability to dis- 
charge its executory undertakings and one like this 
complainant, which did nothing but demand, which 
gave nothing, and had nothing to give. 

It by no means suits this complainant to view its 
case as an action for the enforcement of rights under 
patents. Such a view too greatly limits the nature of 
the claim and the time for which any recovery could be 
had. - 

Counsel representing the complainants successful on 
a showing of affidavits in the cases last cited have no 
such exaggerated views. By the time this case is 
argued the Whitson and Rahley cases will be shown to 
have been abandoned, even complainant’s counsel con- 
sidering that the maintenance of the injunction after 
March 26 1903 could not be expected. 

If a going and solvent concern like the Columbia 
Phonograph Company could not maintain its suits, 
does the demand of the New York Phonograph Com- 
pany for an injunction at this late date require further 
consideration ? 
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THE PRIOR ADJUDICATIONS. 


The spawn of contracts all similar in terms, with 
which Mr. Lippincott’s misguided enterprise filled the 
country in 1888-1890, has given rise to many reported 
decisions of which our opponent has said, as we have 
before pointed out, that they have disposed of “ every 
question of law and every question of fact.” 

A more unintentionally misleading statement it 
would be difficult to make. This is the first time 
that any one of these cases in any court has been 
argued on final hearing. 

New England Phono. Co. vy Edison e¢ al, 
110 Fed. Rep. 26 
New York Phono. Co. vy National Phono. 
Co., 112 Fed. Rep. 822 
New York Phono. Co. vy Jones, 123 Fed. 
Rep. 197, 
New York Phon. Co. v. Matthews. do v. 
Foote, do y. Davega, 68, App Div 646, 
are all hearings on demurrers. In the State Court 
cases no opinions were ever written, either in the 
court below or on appeal. In the federal cases the 
judges have followed the vigorous opinion of Gray, C. J. 
which, we confidently aflirm, holds no more than 
that if Mr. Edison personally, or by deputy, had done 
all the evil things charged in the bills of complaint, a 
cause of action had been made out in said bill against 
him and his tools. 

We may add, from personal knowledge of the bills 
of complaint in all but one of these cases, that they 
were exactly alike in substance—a form filled in to 
suit different names and different places of abode. 

New York Phono. Co. v National Phono. Co. (119 
Fed. Rep., 544) is the present case on plea ; and the 
only matter there before the court was the legal pro- 
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priety of the confessed relation of James L. Andem 

with this complainant. That case held—and held 

no more—that such relation did not constitute 

champerty. The effect of that relation upon the 

solvency and ability to do business of the complainant 

is now before this Court ; and that point we have suffi- 

ciently elaborated heretofore. ; 
C. L. BuckIncHamM, i 


USF, AY TERE ese et ARE eRe 


C. M. Hovueu, ) 
Frank L. Dyrr, . 
Wituiam Pezer, " 
Of Counsel. " 
New York, May 31, 1904. ' 
—_ 
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